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WELCOME FROM STEP WA CHAIR 
It is my pleasure to welcome you to the 2024 Autumn edition of the  
STEP WA Newsletter.

My congratulations and thanks to our Newsletter Sub-Committee for another terrific 
edition with some great reads.  Included in this edition are articles on:

•	 the 2023 STEP WA Christmas party, 2023 superannuation conference and Susan 
Fielding’s presentation on incapacity; 

•	 cryptocurrency by Tasmanian lawyer and STEP member Kimberley Martin;

•	 homelessness by the chair of our Newsletter Sub-Committee Sarah Walton;

•	 recent cases of interest by STEP WA Committee member Danielle Bechelet;

•	 membership update by STEP WA Committee member Lee-Ann Cartoon.

CPDs and Events for 2024

We have a great line up of events this year, including a full day conference with a 
Succession Planning theme, to be held at Notre Dame University on Friday 6 September.  
Please save the date in your calendar.  

Susan Fielding kicked off our 2024 CPD programme with her excellent presentation on 
incapacity which was kindly hosted by Jackson McDonald on 28 February.

Our March seminar, kindly hosted by Equity Trustees, was a very interesting and 
informative presentation by Nick McColl from Equity Trustees on dealing with deceased 
estates where an adult child remains in the family home.

The events for the remainder of 2024 have been scheduled, and we are most grateful to 
our Sub-Committee members and administrator Janelle Walsh for their time and efforts in 
putting together a great series of presentations.  

Thank you also to all our presenters who provide their valuable knowledge and time 
free of charge and to our seminar hosts who kindly provide their boardrooms and office 
spaces for our events.  This makes it possible for us to provide high quality presenters in 
great venues at minimal cost.

AUTUMN 2024
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STEP WA Committee, Sub-Committees and AGM

We always welcome new members of STEP WA as well as 
nominations for our Committee and Sub-Committees.  

Our AGM will be held on Thursday 23 May, so if you are 
interested in nominating for a position on the Committee 
or a Sub-Committee or just want more information about 
STEP, please contact any one of the Committee or Sub-
Committee members.  Contact details are included in this 
newsletter.

Thank you to the members of our STEP WA 
Committee and Sub-Committees and our 
administrator Janelle Walsh for all their 
great work running STEP WA and providing 
support and information and advocating for 
our members. 

Please have a read of the Sub-Committee reports on their 
activities.  

Sponsorship

Thank you to our sponsors, O’Sullivan Davies, Jackson 
McDonald, Equity Trustees, Williams + Hughes, HHG Legal 
Group, Hall & Wilcox and Solomon Hollett Lawyers for their 
valuable support.   

STEP Australia

Jim O’Donnell, a past chair of STEP WA, is the secretary and 
a director of STEP AU.  Loreena Gillon, immediate past co-
chair of STEP WA is also a director of STEP AU.  Thank you 
both for representing WA on the STEP AU Board and for 
your important contributions.

STEP AU held its biennial national conference on 8, 9 and 
10 May 2024 in Melbourne. We always encourage WA 
members and anyone else who is interested to attend as it 
is a wonderful conference.  WA Barrister Brendan Ashdown 
TEP presented at the conference. 

STEP Worldwide

I was most fortunate to attend the STEP Worldwide Branch 
Chair Assembly in London on 5 and 6 December 2023.  

It was a fantastic opportunity to meet Branch Chairs 
from around the world and to hear what they are doing 
in their branches, including their opportunities and 
challenges. We were also able to meet and hear from the 
STEP Worldwide Board and administration team about 
their programs and initiatives.  STEP Australia was well 
represented in London with each Australian Branch Chair 
attending as well as Ian Raspin as Chair of STEP AU. 

Enjoy reading this Autumn edition of the STEP WA 
Newsletter.  I hope to see you at one (or more) of our 
upcoming events!

Janene Bon
Chair, STEP WA

CHAIR REPORT CONTINUED... 
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Members of the public sometimes approach STEP Western Australia for recommendation 
for a lawyer in a particular field or location.  It is not our policy to recommend individuals.  
Instead, we provide a link to the STEP directory.  With this in mind, we suggest that STEP 
members regularly review their contact details in the STEP directory to ensure they are 
accurate and accessible for potential clients.

As most members will be aware the STEP membership year 
runs from 1 April to 31 March annually. You should have 
received your membership renewal email. We encourage 
you to continue to support our branch by renewing your 
membership and spreading the word amongst your 
friends and colleagues.

Being a member of STEP means being part of a unique 
professional body providing members with a local, 
national and international learning and business network 
focusing on the responsible stewardship of assets today 
and across the generations.  STEP enables members to 
share knowledge, grow their client base, raise their profile 
(both locally and globally) and stay on top of industry 
changes to develop their skills.

Please be aware that STEP is not just limited to lawyers!  
Worldwide, STEP has more than 21,000 lawyers, 
accountants, trustees, financial planners and other 
practitioner members.  We also remind members and 
friends that there are several levels of membership within 
STEP.  

Full members (being those that are entitled to use the 
letters TEP after their name) have more than 5 years’ 
experience in trust and estate planning; Associate 
members have a minimum of 2 years trust and estate 
experience.  Student memberships are also available.  

CHECK YOUR CONTACT DETAILS

MEMBERSHIP RENEWAL
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UPCOMING EVENTS

THURSDAY 23 MAY 2024

The value of mediation

Speaker: Registrar Brendyn Nelson of the Supreme Court of Western Australia 

WEDNESDAY 24 JULY 2024 

AUGUST 2024 

Combined event with CAANZ 

Topic and date TBC

Speaker: Loreena Gillon of Arithmos Chartered Accountants  

FRIDAY 6 SEPTEMBER 2024

Trusts, Duties and Ethics in Estate Planning 

Speaker: Kellie Woods of Francis Burt Chambers

Estate planning for clients whose beneficiaries have disabilities

Speaker: Janene Bon of Hall & Wilcox

STEP WA Christmas Party

THURSDAY 17 OCTOBER 2024

WEDNESDAY 13 NOVEMBER 2024

TUESDAY 3 DECEMBER 2024

Speaker: Lisanne Iriks of Life Mediation 

STEP WA full day conference at the University of Notre Dame Fremantle 
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STEP WA BOARD
Chair Janene Bon

Vice Chair Danielle Bechelet

Treasurer Jenny Bruce

Secretary Claire Hawke-Gundill

Committee Member Jim O'Donnell

Committee Member Lee-Ann Cartoon

Committee Member Sarah Walton

Committee Member Beverley Sorrell

Committee Member Evelyn Burke-Shyne

Committee Member Loreena Gillon

Committee Member Rein Squires

Committee Member Alexandra Turner

Committee Member Andrew Davies

Branch Administrator Janelle Walsh

STEP WA SUB-COMMITTEES 

Policy SC	 Danielle (SC Chair), John Hockley and Emily Nixon, Rein, Sarah

CPD & Events SC	 Claire (SC Chair), Loreena, Alexandra, Beverley, Jenny and Janene

Newsletter SC	 Sarah (SC Chair), Evelyn and Danielle

Membership and Promotion 	 Lee-Ann (SC Chair), Danielle, Evelyn and Sarah

LSWA & STEP WA Specialist Accreditation 
Working Group	

BRANCH ADMINISTRATOR	 Janelle Walsh 

STEP AU BOARD

Jim - secretary of STEP AU

Loreena - director of STEP AU

STEP WA Committee membership of STEP AU Sub-Committees:

STEP AU 2025 Capacity Conference SC – Evelyn

STEP AU 2024 Conference SC – Janene

STEP AU Membership and Promotion SC – Lee-Ann

STEP AU Newsletter SC – Evelyn

STEP AU Policy SC – Danielle 

Evelyn (SC Chair), Beverley, Danielle (this was disbanded in early 
2024, however, the LSWA has now appointed a consultant to 
consider the proposal of a Specialist Accreditation for Wills and 
Estates in WA submitted by the working committee in late 2023)
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From a membership and promotion perspective, STEP WA 
has started the year on a most positive note.

Our branch is currently 92 members strong, with our 
membership base comprising a diverse, talented and 
experienced cohort of professionals across lawyers, 
accountants and financial advisers.

We look forward to continuing to offer our members access 
to the highest calibre of professional development and 
networking opportunities, in Western Australia and  
further afield.

STEP membership opens gateways to a 
global network of colleagues in the wealth 
transfer space, as well as access to the latest 
thinking in this area.

For STEP WA members, we are pleased to offer you the 
opportunity to bring a guest to one of our regular CPD 

events on a complimentary basis, and allow them to 
experience what STEP has to offer.

We are also looking to expand STEP WA's reach on campus, 
by offering heavily discounted tickets to our CPD events 
to University students and full time lecturers who focus on 
trust, succession planning and tax fields.

If you require any further details in relation to joining STEP 
WA, or the myriad of benefits available to our members, 
please reach out to Janelle Walsh at western.australia@
step.org, or our MPSC chair Lee-Ann Cartoon at lcartoon@
successionsolutionsperth.com.

Also feel free to follow us on LinkedIn (@STEP Western 
Australia), for the latest news and events.

Lee-Ann Cartoon
Succession Solutions Perth
Membership Committee Chair, STEP WA

STEP MEMBERSHIP 
SUB-COMMITTEE UPDATE 

STEP Western Australia has a subcommittee dedicated 
to pursuing policy and legislative changes in the areas of 
trusts and estates.  As part of this sub-committee, we work 
in conjunction with other organisations such as the Law 
Society of WA’s Elder Law and Succession Committee and 
Tax Committee (being a joint committee of the Law Society 
and the Law Council of Australia). 

Some of our recent work includes:

•	 Submissions to the Attorney General calling for reform 
of Western Australia’s Perpetuity Period. 

•	 Preparation of submissions concerning the severance 
of joint tenancies. 

•	 Raising concerns with relevant committees and 
government departments regarding issues in practice 

and in the community.

We are focused on continuing to advocate for our 
members with a view to improving service and 
effectiveness for both clients and practitioners.  If you 
have a topic or area of concern which you feel we should 
consider, please contact us on:

 western.australia@step.org 

or the Policy Sub-Committee Chair Danielle Bechelet at 

danielle@bechelet.co 

POLICY SUBCOMMITTEE – 
SUGGESTIONS AND INPUT WELCOME

https://au.linkedin.com/company/step-western-australia
https://au.linkedin.com/company/step-western-australia
mailto:western.australia%40step.org%20?subject=
mailto:danielle%40bechelet.co?subject=
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1.	 Why did you become a member of STEP?

	 I was fortunate in that my firm, HHG Legal Group, has 
been a sponsor of the WA Branch for some time and 
as a result I was encouraged to attend STEP seminars. 
STEP events are always informative, but also are an 
invaluable opportunity to meet with other professionals 
in the space in a relaxed setting.

2.	 What does being a STEP Member mean to you?

	 It is the opportunity to collectively offer the community 
high standards of professional service in the area of 
trusts and estates, by continually learning, sharing and 
reforming. 

3.	 Tell us what motivated you and inspired you to have 
the expertise you have today? 

	 I am primarily a dispute resolution lawyer. I am drawn 
to the area of contested wills and probate because I can 
help people who find themselves involved in litigation 
which has arisen, more often than not, out of complex 
family history and which involves nuanced legal issues. 
These clients are appreciative and the outcomes have 
a real impact upon their lives. I feel great satisfaction in 
reaching resolutions in these conditions. 

4.	 What resources do you find most useful in STEP? 

	 Definitely face-to-face seminars. Presenters are so 
generous with their knowledge, and there are further 
insights to be gained in the lively discussion at the end 
of a presentation amongst attendees. 

5.	 How do you see the area of trust and estate 
planning developing? 

	 I think we will see more disputes arising out of conduct 
that occurs before a testator dies, but after their 
capacity to make decisions is diminished through 
conditions such as dementia and otherwise vulnerable 
to elder abuse. 

6.	 Why do you find this area of law interesting?

	 The practise of this area of law is rich with interesting 
stories and situations which often require creative 
problem solving.

7.	 What is the best advice or guidance you have ever 
been given? 

	 I have learned from a number of mentors in my 
career who have role modelled to always be led by 
compassion and an understanding that “there but for 
fortune go I”.

9.	 Favourite thing to do in your spare time? 

	 I have too many hobbies! My newest one is sewing – I 
recently bought a machine and have started lessons. 
I also love knitting, crochet, my book club, music and 
podcasts.

10.	What is your ‘must read’ book that you would 
recommend?

	 Oh, that’s too hard! A good read from the past year 
was The Dutch House by Ann Patchett – it involved an 
inheritance dispute!

STEP COMMITTEE MEMBER PROFILE - 
ALEXANDRA TURNER
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1.	 Why did you become a STEP member?   

	 I had attended some STEP presentation nights as a 
guest and found them very informative and of a high 
value to my client work. The array of information on 
tap that is accessible through STEP and the events 
and community made it an easy decision to join. I had 
considered becoming a STEP member for years and 
thought the only pathway was the full-membership. I 
was pleasantly surprised to learn that I could become 
an affiliate member whilst I work towards the full 
membership. 

2.	 What does being a STEP Member mean to you? 

	 To me, being a STEP member means being part of a 
group of like-minded individuals who are striving to 
learn more and be the best practitioners they can be.  It 
is heartwarming going to a local STEP event knowing 
the people in that room are taking time out of their busy 
schedules to be there because at the end of the day we 
all want to learn more and connect so we can do the 
best by our clients; which in turn has a ripple effect in 
positively impacting their families also.  

3.	 Tell us what motivated and inspired you to have the 
expertise you have today?  

	 I often tell people I fell into the area of estate planning 
and administration. When I graduated from University, 
my graduate position was in estate planning and I 
loved it. Some people barely get an opinion in their 
day to day lives, maybe they are softly spoken or 
are more reserved, maybe they are dominated by 
strong personalities in their families – I love that when 
meeting with clients to discuss their estate planning I 
can give those people a voice for the things they care 
most about and are often quite passionate about.  I 
have learnt so much from my client's stories of their 
families, their personal struggles and what they have 
learned throughout their lives so far. I get so much out 
of listening to people and it is wonderful that I can also 

help those people in the process.  

4.	 How do you see the area of trust and estate 
planning developing? 

	 I am interested to see where the area of trusts and 
estate planning goes in the future as technology is 

rapidly becoming such a predominant part of our 
lives. It seems to be an area that at present is quite 
traditional in how documents are prepared, signed and 
stored. With many aspects of our daily lives moving to 
electronic platforms and the integration of electronic 
signing in many areas of law, I am interested to see 
how the trust and estate planning world changes and 
develops in this regard. Interestingly, I personally see 
this as an area of practice, especially with regard to 
estate planning, that will always remain "traditional" in 
many respects.

5.	 Why do you find this area of law interesting?  

	 I have always stood by the fact that this is an area of 
law which is not always the first to be acknowledged as 
"interesting and gripping", yet I find it so enthralling. I 
find the family dynamics, the individuals, their desires 
and the competing interests fascinating. It is an area 
that really illustrates how people and family dynamics 
tick. Often we see the worst come out in people when 
there is money involved – siblings turn against each 
other and the pain and stress of losing a loved one can 
cause a lot of anguish, however I have also seen it bring 

STEP MEMBER PROFILE – BRONTÉ FOAL
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families closer, and siblings band together to enact 
parent's final wishes which is wonderful to see. 

6.	 What is the best advice or guidance you have ever 
been given?

	 As a quiet introverted child I was told by a coach 
"Courage is doing what you are afraid to do, there can 
be no courage unless you are scared." It has stuck with 
me and is a quote I often lean on when the ever helpful 
imposter syndrome decides to make an appearance. 

7.	 Favorite thing to do in your spare time?

	 Like many I love to travel, however when I am at home 
in Perth, I enjoy watching the rugby with my husband 
(which has also been known to tie into our travel plans), 
going to the movies, camping and eating my way 
through all the amazing cafes and restaurants in Perth 
with friends. 

STEP MEMBER PROFILE – BRONTÉ FOAL CONTINUED...

STEP WA wishes to welcome and thank our newest 
sponsor Solomon Hollett Lawyers for their support of STEP. 

Solomon Hollett Lawyers began back in 2015 when 
Directors Morgan Solomon and Craig Hollett were working 
together elsewhere and decided to open their own firm 
doing things differently when it came Wills and estates, 
succession and commercial law.  

“We have partnered with STEP because our values 
deeply align.  STEP represents the best of trust and estate 
practitioners, both here at home and worldwide.  The 
values of STEP as an organisation, but perhaps even more 
importantly, the values of the STEP members we know and 
deal with as colleagues and as opponents every day are of 
the highest ethical and professional standards.  

When we see someone on the other side is a member 
of STEP we know that they know what they are doing, 
and together, we can achieve greater justice and better 
outcomes for our clients because of it”.

WELCOME TO OUR NEW SPONSOR
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GUS IRDI 
of Irdi Legal 

Gus Irdi is an experienced 
commercial lawyer specialising 
in trusts, business and personal 
succession planning. Gus 
established IRDI Legal in 1986 and 
acts for a wide range of corporate 

clients and high net worth individuals. In January 2007, 
Gus was appointed a Member of the Order of Australia in 
recognition of his service to the community and the law.
He has been actively involved in a range of community 
activities for more than 40 years.

ADRIAN HANRAHAN
of Smailes Krawitz 

Adrian specialises in the tax, estates, 
and legal affairs of high-net-worth 
individuals, family offices, and 
private clients.  Adrian is instructed 
by clients who need solutions 
to complex tax, trusts, asset 

protection, SMSF, and legal problems for their businesses 
and investments including reviews and audits conducted 
by the ATO.  He also advises on the restructure of private 
groups, trading and investment vehicles to implement 
families’ succession and estate plans.

Adrian is a regular presenter at CPD seminars and was 
also a lecturer at Curtin Law School for several years in 
both undergraduate (Bachelor of Laws) and postgraduate 
(Master of Tax) degrees.  Adrian is a member on the 
Taxation committee of the Law Society of Western Australia 
and the Taxation committee of the Law Council of Australia.

Adrian is a Chartered Tax Adviser (CTA) and a Trust and 
Estate Practitioner (TEP) and holds a Bachelor of Laws, a 
Graduate Diploma of Legal Practice, a Bachelor of Commerce 
(Economics & Financial Planning) and a Master of Applied 
Finance (Investment Management & Financial Planning).

KYLIE PRITCHARD
of Cullen Macleod

Kylie Pritchard graduated with a 
Distinction from Murdoch University 
with a Bachelor of Laws (LLB) in 
2020.  She was admitted to practice 
in Western Australia later that 
year after having worked in the 

legal industry as a paralegal for 19 years predominantly 
in probate and estate administration.  Kylie currently 
works as an Associate in the commercial and succession 
team at Cullen Macleod Lawyers.  She assists clients with 
their estate and succession planning and drafts a broad 
range of documents including simple and complex Wills 
with testamentary trusts, enduring powers of attorney, 
enduring powers of guardianship, superannuation binding 
death benefit nominations and trust deed variations.  Kylie 
is also skilled in preparing applications for probate/ letters 
of administration and administering deceased estates. 
This includes advising executors and trustees on their 
obligations and, if required, the Passing of Accounts in the 

Supreme Court of Western Australia. 

LAURA TATCHELL 
of Tatchell Legal

Laura was admitted to practice 
in 2011, and after over a decade 
of well rounded legal experience 
in both Perth and Melbourne in 
private practice and in-house for 
an international organisation, she 

returned to Perth to join the family business in 2021, 
working alongside her father Rod who has over 50 years' 
experience in Wills and Estates. In 2023, Laura and her 
father launched Tatchell Legal, a mobile Wills and Estates 
law firm. She is passionate about helping her clients 
implement the right estate plan that is easy to understand 
and fits their objectives and needs.  She aims to make the 
daunting task of facing death and loss of capacity more 
comfortable and simpler, leaving her clients with a feeling 
of peace knowing that all their ducks are in a row. Laura's 
hobbies include yoga, surfing, spending time with her 
kelpie Ruby and travelling.

Please make them feel welcome at our 
upcoming events. 

WELCOME TO OUR NEW MEMBERS
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Superannuation Conference

In October 2023, STEP Western Australia held its 
Superannuation and SMSF’s Conference. The event took 
place  at Notre Dame University and allowed attendees to 
slip back in time by learning in a University lecture theatre. 

The full-day conference carried 6 CPD points delivered 
by prominent speakers including Ian Raspin (BNR 
Partners), Tracey Scotchbrook (SMSF Association) 
Yikai Hoe (Provident Lawyers) and Jemma Sanderson 
(Cooper Partners).  As well as excellent presentations and 
networking opportunities, the attendees enjoyed the 
benefit of full day catering together with the coffee cart on 
arrival (sponsored by Equity Trustees) and STEP cookies 
(sponsored by Croftbridge) which brought a smile to the 
face of those non morning people.

STEP Christmas Party

On 4 December 2023, we celebrated the end of another 
year with our annual Christmas party.  The event was 
kindly hosted by HHG Legal at their offices and Registrar 
Mark Fatharly provided a much-anticipated rundown of 
the year that was in the Probate Registry.

Whilst we caught up with colleagues and friends, Registrar 
Fatharly provided insight and guidance into the challenges 
and developments occurring in the Probate Registry 
in 2023 including a consideration of mistakes made by 
practitioners.  Some of the key points that attendees took 
away were:

•	 It is important to maintain high standards.  A client 
relies on the practitioner’s knowledge and skills. A well-
prepared application saves time and results in the right 
outcome in a timely and effective way.

•	 Based on figures up to the end of October 2023, there 
were 9,616 probate applications lodged last year, up 
from 8,629 the year before.  Approximately 5,200 or 
54% had been prepared by law firms.  It was noted 
that law firms generally prepared most of the complex 
applications.

•	 The staffing numbers at the Probate Registry have not 
increased.

•	 A large number of applications originated via the 
Probate Wizard.    

•	 The Probate Committee had been reconveyed with new 
members.  At the time of the party meetings had yet to 
commence. 

•	 An online E-Court probate application system has 
been built for the Western Australia Probate Registry.  
However, to start using it legislative changes need to be 
enacted.

•	 Processing times were taking somewhat longer than 
usual, with a general processing time of 3 weeks.

•	 There had been an increase in the number of costs 
orders being sought.  Experience of these matters 
revealed this was largely caused by of frustrated 
beneficiaries and bad communication by the executor 
rather than estate administration mismanagement.

•	 Practitioners should be aware that in August 2024 
a review of the entitlements on intestacy under the 
Administrative Act is due to take place.

•	 In the contentious probate area, mediation and case 
management standards should be met.  If they are 
not complied with practitioners should expect costs 
consequences against them, potentially personally.

RECENT EVENTS
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RECENT EVENTS CONTINUED...

•	 Registrar Fatharly also said that there were several 
cases of particular note, which practitioners would 
benefit from reading. In particular:

o	 Jurack v Latham [2023] NSWSC 1318, a NSW FPA 
case heard by Justice Meek involving consent 
orders in favour of a child of the deceased (whose 
whereabouts had previously been unknown) when 
another claim had previously been brought and final 
orders just issued, and not immediately disclosed by 
the executor.  The case provides a useful reminder 
of the notion that the Court should be advised of 
material which is relevant, which is part of the duty 
owed by a legal practitioner to the Court.

o	 Carr v Attorney-General  [2023] FCA 1500, a case 
brought by Melbourne doctor Nick Carr against 
the federal government based on his concern that 
offences in the Commonwealth Criminal Code Act – 
which does not define “suicide” – applied to doctors 
using telehealth for assisted dying support that was 
otherwise now legal under State laws.  In the matter 
it was held that, the use of telehealth and other 
communication carriages, such as phones and 
emails, is unlawful as it authorises assistance with 
suicide, which is prohibited by Federal law. 

Thank you again Registrar Fatharly for your presentation 
and to all attendees who celebrated the end of another year.

Capacity 

In February Susan Fielding presented a seminar entitled 
“Capacity - A practical guide for succession lawyers”.  
Susan’s informative, engaging and enlightening 
presentation reminded practitioners as to the importance 
of taking good file notes when receiving instructions and 
when attending signing meetings.  Susan also highlighted 
the importance of knowing the differing levels of capacity 
that exist for different decisions and being flexible when 
dealing with vulnerable clients.

Adult children living at home

In March Nick McColl from Equity Trustees presented on 
the topic of dealing with deceased estates where an adult 
child remains in the family home, an issue which is likely to 
become more frequent.  The presentation considered how 
executors sometimes charge an adult child rent to appease 
their siblings, which may create a periodic tenancy and 
give the occupant rights as a tenant .  It was noted that it is 

preferable for the child to reside in the home via a licence 
which may be revoked at any time. 

Section 99 of the Income Tax Assessment Act

In April George Psarrakos of Mutual Trust and Frank 
Hinoporos from Hall & Wilcox presented  a seminar which 
considered the impact on section 99B of the Income Tax 
and Assessment Act 1936 on foreign and resident trusts  
Takeaways from the evening included the importance 
of getting tax advice before changing jurisdictions and 
being aware that there are different tax implications for 
distributions of corpus and income from foreign trusts.

Patrick Sobon from Equity Trustees.
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STEP WA wish to congratulate Registrar Mark Fatharly (TEP) upon being awarded 
judicial membership to STEP. Judicial membership of STEP is open to an individual who is 
appointed to a full-time judicial post where there is a significant element of trust and estate 
work.  Currently there are only approximately 50 judicial members worldwide.

STEP WA wish to congratulate Registrar Mark Fatharly 
(TEP) upon being awarded judicial membership to STEP. 
Judicial membership of STEP is open to an individual who 
is appointed to a full-time judicial post where there is a 
significant element of trust and estate work.  Currently 
there are only approximately 50 judicial members 
worldwide.

Registrar Fatharly has been a valuable member of STEP WA 
since 2012 and provided exceptional service to STEP WA 
for over a decade. Before his appointment as Registrar of 
the Supreme Court of Western Australia, Registrar Fatharly 
served on our branch committee as a committee member, 
Vice Chair and Chair. He served on the board of STEP 
Australia as director, Board Secretary, Vice Chair and Chair. 
He remains actively involved in STEP WA. 

As a practitioner, Registrar Fatharly’s 
interest in trust and estate matters and  
his diligence marked him out for 
recognition as a pre-eminent Wills and 
estate litigation lawyer.

Registrar Fatharly was admitted to practice in 1996 and, 
prior to becoming a Registrar, had almost 24 years post 
admission experience acting as solicitor and counsel in 
litigation in Western Australian courts and tribunals.  

In his position as Registrar of the Supreme Court of 
Western Australia, Registrar Fatharly undertakes a 
significant proportion of trust and estate work, including 
determining probate and administration applications, 
passing estate accounts, mediating Family Provision 
Act claims, claims in relation to the validity of Wills and 
equitable claims involving trust and administration issues. 

Throughout his career, Registrar Farthly has encouraged 
others and played a vital and ongoing role in educating 
practitioners to develop and grow their knowledge 

JUDICIAL MEMBERSHIP - 
REGISTRAR MARK FATHARLY

through detailed seminars.  In addition to his Court work, 
Registrar Fatharly continues to present on the topic of 
trusts and estates at industry events, such as those held 
by the Law Society of Western Australia and STEP Western 
Australia.

Thank you Registrar Fatharly for such tireless efforts and 
continued support and congratulations again to you -  
a truly deserving award.
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Lately, anyone wanting to get onto the housing ladder has 
seen media warnings of significant price increases and 
uncertainty about interest rates.  STEP WA recently hosted 
a seminar entitled “The consequences of adult children 
“economising” on housing for estate administration”, which 
sparked great interest and debate.  Yet, the younger 
generation is not alone in having a precarious position 
when it comes to securing accommodation.  The most 
recent Census revealed that older people, particularly 
women over the age of 55, are one of the fastest growing 
groups amongst the homeless population.  

Estate planning practitioners have heard many times 
about the “largest intergenerational wealth transfer” that is 
currently happening.  Why then are the older generation, 
particularly older females, at risk? And more importantly, 
what can we do to help protect them. This article briefly 
considers homeless statistics, as well as the risks and 
factors involved in homelessness and how we may assist 
from an estate planning perspective.

The Australian Bureau of 
Statistics (ABS) offers a 
comprehensive definition 
of homelessness that 
encompasses more than just the 
absence of a physical dwelling.  
Homelessness is defined as 
follows: "When a person does not 
have suitable accommodation 
alternatives, they are considered 
homeless. If their current living 
arrangement is in a dwelling that 
is inadequate or does not provide 
them with control and access to 
space for social relations."1  This 
definition does not include 

where a person uses temporary improvised assistance 
through friends, caravan parks or shelters.  Women tend to 
use such temporary and safer arrangements more than men 
to protect themselves and their children.

The 2021 ABS Census showed2:

•	 almost a  quarter (23.0%) of all people experiencing 
homelessness were aged from 12 to 24 years (28,204 
people);

•	 19,378 people aged 55 years and over were homeless, 
representing one in seven (15.8%) of the homeless 
population3;

•	 Older females (being categorised as over 55 years) 
were also more likely than males to be:

o	 in supported accommodation for the homeless 
(16.9%, compared with 10.2% of males)

o	 staying temporarily with other households (26.7%, 
compared with 19.6% of males)

o	 living in 'severely' crowded dwellings (30.5%, 
compared with 17.7% of males).

So why do elderly women find themselves at a greater risk 
of homelessness? There is the tendency for one person, 
(generally the male) to take the lead to earn and manage 
the money while another, prioritises the home.  As a result, 
when an older person is divorced or widowed, they may 
not have the financial skills and/or confidence to deal with 
financial terminology or to manage financial decisions.  

Further, throughout their lives, women are more likely to 
dedicate themselves to others, be it raising children or 
assisting aging parents.  To balance the demands of family, 
life and community responsibilities, women work in part 
time employment. Statistically, women comprise 47.9%4  
of all employed persons in Australia.  However, according 

During the largest intergenerational wealth transfer in history -  why is elderly 
homelessness increasing? 

WHY IS ELDERLY 
HOMELESSNESS INCREASING?

1	 Australian Bureau of Statistics, Estimating Homelessness: Census Methodology https://www.abs.gov.au/methodologies/estimating-homelessness-census-
methodology/2021#:~:text=Definition%20of%20homelessness%20Estimates%20are%20based%20on%20the,arrangement%3A%20is%20in%20a%20
dwelling%20that%20is%20inadequate, Accessed 24 March 2024

2	 Australian Bureau of Statistics, Estimating Homelessness: Census, 2021 https://www.abs.gov.au/statistics/people/housing/estimating-homelessness-census/
latest-release, Accessed 2 March 2024

3	 Ibid
4	 WGEA, Gender equality workplace statistics at a glance 2022, Accessed 5 March 2024, https://www.wgea.gov.au/publications/gender-equality-workplace-statistics-

at-a-glance-2022 

https://www.abs.gov.au/methodologies/estimating-homelessness-census-methodology/2021#:~:text=Definit
https://www.abs.gov.au/methodologies/estimating-homelessness-census-methodology/2021#:~:text=Definit
https://www.abs.gov.au/methodologies/estimating-homelessness-census-methodology/2021#:~:text=Definit
https://www.abs.gov.au/statistics/people/housing/estimating-homelessness-census/latest-release
https://www.abs.gov.au/statistics/people/housing/estimating-homelessness-census/latest-release
https://www.wgea.gov.au/publications/gender-equality-workplace-statistics-at-a-glance-2022
https://www.wgea.gov.au/publications/gender-equality-workplace-statistics-at-a-glance-2022
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WHY IS ELDERLY HOMELESSNESS INCREASING? 
CONTINUED... 

to the Australian Gender Equality Agency’s website:

•	 only 26.3% of all employed persons are women 
working full-time; and

•	 68.5% of all part-time employees are women. 

As a result there is a decrease in earnings and savings over 
a lifetime. This coupled with longer life expectancies5  puts 
women at a considerable disadvantage and in a risky position.  

Factors such as housing affordability, domestic violence, 
mental illness, and a gender pay gap, increase women’s 
vulnerability to homelessness.  Indeed, the Australian 
Housing and Urban Research Institute (AHURI) show 
that 42% of women seeking assistance in 2020-21 cited 
domestic violence as the reason behind their situation.6 

Increasing inflation, higher interest rate payments and rising 
tax burdens have seen the cost of living escalate.  Together 
with a lack of available, low cost, private and social rental 
housing means that when people do become homeless it is 
extremely difficult to find alternative long term solutions.  

According to the Real Estate Institute of Western Australia 
(REIWA) the current median house price in Perth is 
$608,0007.  The average salary in Perth is $79,0008.  A 
median house price which is 7.7 multiples of the average 
salary results in home ownership being unobtainable for 
many.  It means that to secure accommodation an individual 
either needs to purchase a smaller or older property, receive 
an adequate financial settlement upon a separation, receive 
assistance from family (be it via loans or inheritance), have 
adequate insurance to cover a loss of a loved one or trauma 
event, to buy a property with another person or to find a 
rental property (which is of itself problematic).  

How may we help assist our clients?  Below are some 
reflections:

•	 Seek to avoid having living standards compromised by 
proper estate planning.

•	 Recommend clients seek good financial advice about 
obtaining adequate insurance coverage to protect 

themselves from the loss of a loved one or a physical or 
mental health event.

•	 Explain the benefit of clients having immediate access to 
sufficient funds upon the death or incapacity of a loved one.

•	 Ensure clients understand the full ramifications of 
reduced superannuation contributions, particularly 
women who have a career break to have children.

•	 Encouraging clients to build their knowledge and skills 
to secure their financial future.  

•	 Adopt a proactive estate planning approach that ensures 
protection in cases of incapacity.  This may be done by 
discussing and explaining the benefits of enduring powers 
of guardianship and enduring powers of attorney.

•	 Using testamentary trusts, particularly those not 
controlled (or completely controlled) by the primary 
beneficiary, to offer some protection to the vulnerable.  
Ring fencing assets and holding them in a separate 
entity may reduce the risk of the assets forming part 
of a matrimonial property pool and considered as a 
financial resource in family law proceedings. 

•	 Avoid having women as capital only beneficiaries.  This 
is arguably short sighted and fails to consider a future 
change in circumstance.

Clearly there needs to be policy changes and more 
affordable housing initiative options.  There is no quick 
fix or easy answer.  Yet as educated estate planners and 
practitioners, we must strive to assist our clients by 
creating a culture of empowerment and awareness about 
the risks and realities of life and the sometimes hazardous 
financial position that our clients may face.  

For those wanting to assist at a grass roots level, Perth 
Homeless Support Group Inc welcomes corporate and 
individual volunteers to assist with preparing food and care 
packs on a Friday and distributing the items on a Sunday.  
Visit Get Involved – Perth Homeless Support Group Inc. 
for further information.  

Sarah Walton
ANZ Wealth Legal Services

5	 Australian Bureau of Statistics,  Life expectancy hits a new high,  Accessed 5 March 2024, https://www.abs.gov.au/media-centre/media-releases/life-expectancy-hits-
new-high#:~:text=Today%20an%20Australian%20male%20aged%2050%20years%20can,it%20through%20the%20first%20several%20decades%20of%20life. 

6	 AHURI, Housing, homelessness and domestic and family violence, Accessed 5 March 2024  https://www.ahuri.edu.au/analysis/brief/housing-homelessness-and-
domestic-and-family-violence 

7	 REIWA, Perth Median House Prices, Sales Volume and Rental Market Dat, Accessed 5 March 2024 https://reiwa.com.au/the-wa-market/perth-metro/ 
8	 Payscale, Average Salary in Perth< Western Australia, accessed 5 March 2024 https://www.payscale.com/research/AU/Location=Perth-Western-Australia/Salary 

https://perthhomeless.com.au/get-involved/
https://www.abs.gov.au/media-centre/media-releases/life-expectancy-hits-new-high#:~:text=Today%20an%
https://www.abs.gov.au/media-centre/media-releases/life-expectancy-hits-new-high#:~:text=Today%20an%
https://www.ahuri.edu.au/analysis/brief/housing-homelessness-and-domestic-and-family-violence 
https://www.ahuri.edu.au/analysis/brief/housing-homelessness-and-domestic-and-family-violence 
https://reiwa.com.au/the-wa-market/perth-metro/ 
https://www.payscale.com/research/AU/Location=Perth-Western-Australia/Salary 
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In this evolving climate, traditional estate planning and 
administration conversations are insufficient, and estate 
practitioners must develop, at least, a basic knowledge of 
blockchain technology, crypto-assets, private/public keys, 
recovery phrases and wallets. Without proper understanding 
and planning … a ‘boating accident’ could occur. 

When a person loses capacity or dies, fundamental legal 
questions for those who own crypto-assets are:

•	 how can any cryptocurrency (for example bitcoin and 
NFTs) they own be accessed?

•	 does an attorney, executor or administrator 
(summarised as “fiduciary”) have the right and ability 
to access and/or control cryptocurrency? What 
about email accounts, mobiles phones and other 
devices that may be needed to facilitate access to that 
cryptocurrency?

‘BOATING ACCIDENTS’ - EXAMPLES OF LOST  
CRYPTO-ASSETS 

In crypto jargon, a ‘boating accident’ is a loss of crypto-
assets due to a loss of access credentials. Though usually 
unintentional, “… investors have faked a boating accident 
hoping that this will help them to avoid sharing their crypto 
wealth with the tax authorities or in a divorce.”    

Boating accidents are becoming more common, noting 
that around 20% of Bitcoin in existence (worth around 
$140bn) are ‘lost’ online. The following publicised cases 
serve as a reminder that, if it can happen to these people, it 
could easily happen to practitioners and their clients:

•	 after mining 7,500 Bitcoin (est value AUD$677.5M on 
3/5/2024), James Howells accidentally threw away the 
drive storing the Bitcoin and it, along with the rest of 
his trash was taken to the local landfill in the UK, where 
it remains; 

•	 Stefan Thomas, lost the paper where he wrote down 
the password for his IronKey (containing the private 
keys to a wallet that holds 7,002 Bitcoin (est value 
AUD$632.5M on 3/5/2024);

•	 prolific crypto investor Matthew Mellon stored his 
private keys to XRP (valued at AUD$500M) in cold 
wallets in various banks, and died without divulging 
their locations. The estate lawyers were eventually 
able to call in and sell the XRP by approaching Ripple 
(the company that manages the currency), but not 
before the value of the XRP fluctuated down 30%. Note 
that this was a unique privilege in this instance, estate 
planning experts say, because most cryptocurrencies 
aren’t closely tied to centralised entities able to provide 
third party access;  and

•	 Gerald Cotten, the sole director, employee and CEO 
of QuadrigaCX.com (one of Canada’s largest online 
cryptocurrency exchanges) was the only one who knew 
crucial access details to cold wallets connected to the 
QuadrigaCX exchange. When Cotten died suddenly 
and unexpectedly, it is reported that AUD$243.3M in 
cryptocurrency belonging to users of the exchange  
was lost.  
 
 

Merely a decade ago, planning for (and administering) an estate that included crypto-
assets would have seemed absurd. Now, as an estimated 25% of all Australians own 
crypto-currency (amongst the highest in the developed world) , and on average, Australian 
crypto-owners have 12.5% of their total assets invested in cryptocurrencies,  crypto-
assets are becoming part of everyday estate planning and estate administration. 

CRYPTO-ASSETS 101: ‘HODLING’ THE 
INHERITANCE AND HELPING YOUR CLIENTS
AVOID A ‘BOATING ACCIDENT’ 

1	 AustralianFINTECH, '25% of Australians now own cryptocurrency: YouGov and Swyftx survey’. Accessed from: https://australianfintech.com.au/25-of-australians-now-
own-cryptocurrency-yougov-and-swyftx-survey/ (accessed 3 May 2024). 

2	 Australian Financial Review, Four million Aussies set to buy into crypto, 8 June 2021. Accessed from: https://www.afr.com/companies/financial-services/four-million-
aussies-set-to-buy-into-crypto-20210608-p57z2g (accessed 3 May 2024).

3	 R Belhomme and N Schmidt, ‘Back to Basics: Digital Assets – Part 3: Decoding crypto jargon’, STEP Journal, Issue 3, 2023. 
4	 NewsBTC, Chainalysis: Up to 3.79 Million Bitcoins May Be Lost Forever, https://www.newsbtc.com/news/bitcoin/chainalysis-up-to/ (accessed 3 May 2024).
5	 See: https://www.dailymail.co.uk/news/article-5143163/IT-worker-threw-away-Bitcoin-drive-worth-75million.html, (accessed 3 May 2024). 
6	 See: https://www.dailydot.com/debug/death-internet-cryptocurrency-matthew-mellon/, (accessed 3 May 2024). 
7	 See: https://www.nortonrosefulbright.com/en/knowledge/publications/168bc350/quadriga-bankruptcy, (accessed 3 May 2024). 
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NOT ‘BOATING ACCIDENTS’ … BUT 

If the risks of boating accidents are not sufficiently 
terrifying, consider the following examples of other risks of 
investment in the crypto-market:

•	 FTX (previously one of the world’s largest 
cryptocurrency exchanges) collapsed in November 
2022 with the expected loss to investors exceeding 
AUD$12.3B. Its founder, Sam Bankman-Fried (a vocal 
opponent of crypto-regulation) was arrested on 12 
December 2022 amidst the collapse, and charged with 
multiple counts of securities and wire fraud, conspiracy 
and money laundering, with his criminal activities 
alleged to have begun in 2019.8 

•	 In 2021, an NFT trader made an error when listing a 
Bored Ape for USD$3,000 instead of USD$300,000. 
It was bought immediately by a bot programmed to 
take advantage of undervalued listings, then promptly 
relisted for USD$248,000. The seller’s mistake was 
irreversible.9 

•	 In a recent and costly example of a ‘rug pull’, the 
developers of the Defi100 project (a DeFi protocol 
built on the Binance Smart Chain) abruptly 
abandoned the project, displaying on its website 
‘we scammed you guys, and you can’t do shit about it’. 
Cryptoanalysts estimate the developers absconded 
with $USD32million in investors’ funds.10 

WHAT CAN PRACTITIONERS DO TO HELP? 

The following are some key steps that estate practitioners 
can take to raise their level of awareness and increase the 
ability to meet their clients’ needs and expectations in 
relation to crypto-assets:

1.	 Learn vital terminology

Develop a basic (at least) knowledge of key terminology. 
Blockchain, Crypto-assets (cryptocurrency and NFTs), 
Private Keys & Public Keys, Recovery Phrase/Seed Phrase 
and Wallets and Wallet Addresses are all vital terminology 
that you need to become familiar with.   You can do so by: 

•	 YouTube education. A page called Coin Bureau, and 
in particular the video title ‘Explain Crypto to Complete 
Beginners: My Guide’ is recommended;11  and/or

•	 contacting the author for a copy of the full paper on 
which this article is based.

2.	 Consider the entire digital estate, not just the 
crypto-assets

Estate planning and administration must also consider the 
other components of a person’s digital estate (including 
digital devices and digital accounts). These additional 
components are often an integral part of ensuring access 
to, and control of, crypto-assets. 

Confirm where the access details for a person’s crypto-
assets are. They are commonly: 

•	 in safety deposit box or secure lock box;

•	 on a locked digital device (e.g. a laptop, phone or 
drive); 

•	 in a digital account (e.g. a email account or cloud-based 
storage service); and/or 

•	 buried in their backyard (yes, really).

It is vital to understand digital estate generally, and to 
ensure that a proper plan for the whole of the digital estate 
is implemented, not just the crypto-asset in isolation.

If the fiduciary cannot access a person’s digital account, 
they may need to apply for a court order in the relevant 
jurisdiction (commonly California), at great expense and 
delay to the estate.

If the fiduciary cannot access a person’s digital device, 
note that phones and laptops are in reality very difficult to 
‘crack’, and the relevant custodian will likely refuse to grant 
access. Apple refused a USA court order to help the FBI 
gain access to the iPhone used by one of the shooters in 
the mass killing in San Bernardino, California on December 
2, 2015 (where 14 people were killed and 22 seriously 
injured).12  

8	 See: https://www.investopedia.com/what-went-wrong-with-ftx-6828447, (accessed 3 May 2024). 
9	 See: https://www.cnet.com/culture/how-a-300k-bored-ape-yacht-club-nft-was-accidentally-sold-for-3k/ (accessed 3 May 2024). 
10	 See: https://www.cryptovantage.com/news/what-are-the-biggest-crypto-rug-pulls-in-history/ (accessed 3 May 2024). 
11	 See https://www.youtube.com/watch?v=VYWc9dFqROI (accessed 3 May 2024).
12	 See: http://theconversation.com/hacking-the-terror-suspects-iphone-what-the-fbi-can-do-now-apple-says-no-55135, (accessed 3 May 2024). 
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3.	 Consider jurisdictional issues, and the lack of 
formal legal solutions

Due to the intangible and global nature of a digital estate 
(and its components) it is not possible to easily determine 
the ‘proper law’. In most instances, several laws from 
different jurisdictions will apply to each component of the 
digital estate, creating significant problems in both estate 
planning and administration.

Despite international discussion, with the exception of the 
USA and Canada, there has been no formal legislative or 
judicial recognition of digital estates in estate planning or 
estate administration.

There is no legislation in Australia specifically dealing with 
access to digital records in the event of death or loss of 
decision-making capacity. Despite:

•	 the New South Wales Law Reform Commission’s Report 
titled ‘Access to digital assets and records upon death or 
incapacity’ in 2019;  and 

•	 the NSW Government Consultation Paper titled ‘A 
nationally consistent scheme for access to digital records 
upon death or loss of decision-making capacity’ in 
2022, there have been no substantial moves towards 
a clear and effective system/scheme (legislatively or 
judicially).

Consequently, no automatic right of survivorship exists for 
a person’s digital estate, nor is there an immediate right to 
access components of it after death. Most (if not all) digital 
accounts are regulated by individual service agreements, 
which may (or may not) contain policies for dealing with 
a user’s death or incapacity. Policies that do exist may be 
impractical, or inconsistent with a person’s wishes.

These issues lead to problems in managing a deceased’s 
digital estate, which may result in components of the 
digital estate being inaccessible. Obtaining a court order 
to access digital assets is a time-consuming and costly 
process, and there is no guarantee that the custodian or 
service provider will comply.

Although there may be a strong legal argument that a 
fiduciary’s powers extend, impliedly, to accessing a digital 
estate, with no formal legislative or judicial recognition 

of such powers in Australia, practitioners must convince 
the relevant custodian. It is the author’s strong view that 
nothing less than an express power in the will or power of 
attorney (general or standard documents are insufficient) 
will result in a positive response from custodians, who 
have demonstrated an unwillingness to accept an 
implicit power of access, particularly if third party access 
contradicts their service agreement.

Legislative reforms, intended to resolve some of 
the uncertainty, are currently underway in various 
jurisdictions. However, service agreements may always 
have a role to play (and potentially govern) how their 
fiduciary can work with their crypto-assets and digital 
estate.

4.	 Develop precedents, as well as a policy and 
procedure for your firm for crypto-assets/digital 
estates. 

Important considerations include useability, privacy, 
terms of retainer, policies about what documents are held 
by the practice, insurances, required disclosures, risks of 
obsolete and unusable technology, and additional fees to 
be charged.

5.	 Ensure the estate plan considers and provides for 
the crypto-assets

This necessarily requires a degree of specialist knowledge, as 
the risk of a mistake giving rise to a loss is not insubstantial. 
Advice that leads to a loss of assets (for example, theft due to 
disclosure of private keys), or a loss of access (for example, 
where the fiduciaries cannot locate the access keys) may 
expose the advisor to liability for professional negligence.

As in all areas of professional practice, practitioners should 
carefully consider the limits of their own expertise, and assess 
whether they are prepared to advise on crypto-assets as part 
of the estate plan, or limit the scope of their engagement.

As a guide, practitioners advising on crypto-assets should:

•	 Ask EVERY client about crypto-currencies and 
crypto-assets: add basic language to your intake form: 
‘do you own crypto-currencies? (e.g. bitcoin, ether)’ and 
‘do you own other types of crypto-assets? (e.g. NFTs, artist 
tokens, or stablecoins)’; and

13	 NSW Law Reform Commission, ‘Report 147: Access to digital records upon death or incapacity’, December 2019. 
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•	 Ensure that every client who owns crypto-assets 
has a legal plan AND an access plan: Without an 
access plan, it is likely that some or all of the crypto-
assets will be lost. 

Considerations for the legal plan include:

•	 a potential review of relevant service agreements;

•	 whether ownership documentation (deed of 
ownership, confirmation and/or bare trust) is required; 

•	 the need for specific definitions, powers/indemnities 
and/or authorisations in wills, powers of attorney and 
trust deeds; and

•	 the necessity of specific gifting clauses in wills.

Hopefully it goes without saying, keys or passwords should 
not be included in wills or other documents, nor should 
they be stored with estate practitioners.

Considerations for the access plan include:

•	 documenting:

➢	 WHAT (are they using to access, store and manage 
their assets?);

➢	 WHO (can help the fiduciary when the time 
comes?); and

➢	 WHERE (are the access details stored?);

•	 deciding on a method for how fiduciaries will access the 
crypto-assets; 

•	 implementing safe online practices; and

•	 keeping clear, comprehensive records of all crypto-
asset transactions.

An example access plan can be found at https://
empoweredlaw.com/basic-cryptocurrency-inventory-sheet/. 

6.	 Consider the following additional advice:

A practitioner should also recommend that clients:

•	 prepare and regularly review a digital estate inventory. 
An example can be found at www.step.org/digital-
assets-inventory;

•	 review their privacy settings for all accounts on a 
regular basis;

•	 ensure family are aware of wishes about digital 
accounts; and

•	 regularly download/save/backup.

7.	 Tips for estate administration

Irrespective of the estate plan, a deceased’s family (and/
or their fiduciary) must be asked whether the deceased 
person had a digital estate, and whether they will require 
assistance to deal with it. If the answer is yes: 

•	 Step 1 – Discovery: If no access plan, digital estate 
inventory or other document can be found, search the 
deceased’s possessions for USB flash drives, and search 
their computing devices for crypto-asset wallets, emails 
about exchange accounts and other online custodial 
accounts. Engage a trusted (and suitably insured) expert 
if the value of the crypto-assets is likely to be high.

•	 Step 2 – Possession: Fiduciaries may not need 
to obtain a grant of representation for control and 
possession (see Step 3), but doing so will provide proof 
of their title. In terms of risk reduction and practice 
management:

➢	 do not store data within a firm’s own IT system, 
where it may be broadly accessible, as well as at risk 

https://empoweredlaw.com/basic-cryptocurrency-inventory-sheet/
https://empoweredlaw.com/basic-cryptocurrency-inventory-sheet/
http://www.step.org/digital-assets-inventory
http://www.step.org/digital-assets-inventory
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of exposure by a cyber-attack on the firm;

➢	 physical storage (either paper or a hardware device 
such as a flash memory stick) stored securely, for 
example in a safe, is recommended;

➢	 policies and procedures should be implemented to 
ensure that only authorised individuals within a firm 
can gain access; and

➢	 consider further security measures, such as 
ensuring that it will only be handled by two 
individuals together, and/or while being video 
recorded from when the physical storage is 
removed from the safe to when it is returned.

•	 Step 3 – Applying for a grant of representation and/
or directions of the court (where necessary)

•	 Step 4 – Valuation: It is recommended that all crypto-
assets be valued. Whilst valuing crypto-currency will be 
similar in practice to that of valuing securities or foreign 
currency, the valuation of NFTs is far more difficult, and 
a specialist valuer should be engaged.

	 Given the volatility of many crypto-assets, there may 
well be a significant spread in prices over the course of 
a day. Practitioners should take note of any regulations 
and guidance on valuation within their jurisdiction. 
Whilst these may not apply directly to crypto-assets, 
they may be helpful to apply by analogy.

•	 Step 5 – Taxation considerations: Engage a crypto 
literate accountant and/or tax lawyer where questions 
of taxation relating to crypto-assets arise. 

•	 Step 6 – Distribution: subject to the terms of the 
relevant power of attorney or will, after having 
taken possession of the crypto-assets (and once all 
administration matters are completed) the fiduciary 
can administer them by:

➢	 converting them to cash and distributing the 
proceeds; or

➢	 distributing them in specie by transferring the 
tokens to a wallet controlled by the beneficiary, or 
to a custodian with which the beneficiary has their 
own account. 

Although possibly, fiduciaries should exercise caution in 
investing in crypto-assets as part of their general power 
of investment. At a minimum, fiduciaries should take 
advice about the scope of their powers and duties under 
the terms of the governing documents (as well as under 
legislation), and they should bear in mind any duty of care 

when exercising those powers.

8.	 Discussions with Australian Registrars 

As a result of discussions with registrars from courts 
around Australia, the author makes the following 
observations:

•	 there are currently a very limited number of disclosures 
(and in some cases no disclosure) of crypto-assets, 
however they consider it an “emerging issue”;

•	 the general expectation of the registries is that, if digital 
assets form part of the estate of a deceased, proper 
consideration should be given by applicants and their 
representatives about whether they should be disclosed;

•	 there is likely to be a different procedure where there 
are other assets (not digital assets) located in the 
jurisdiction vs where a digital asset is the only asset in 
the jurisdiction;

•	 failing to disclose the assets may lead to liability issues;

•	 fiduciaries should seek the consent/agreement of 
beneficiaries where: 

➢	 they propose to expend substantial estate funds in 
attempting to secure and gain access to any digital 
assets or digital accounts; and/or 

➢	 where they wish to finalise the administration of 
the estate in circumstances where there are digital 
assets that cannot be located/called in; and

•	 it is possible to apply to the courts for directions about: 

➢	 whether any digital assets or digital accounts form 
part of the estate; 

➢	 what efforts should be made, and what funds 
expended, by fiduciaries in attempting to secure 
and gain access to any digital assets or digital 
accounts, for example by engaging cyber security 
experts and hackers/crackers; and 

➢	 finalising the estate where there is evidence that 
digital assets form part of the estate, but they 
cannot be located/called in. 

9.	 Conclusion

The author’s conclusions are:

•	 crypto-assets are no longer something that 
practitioners can ignore;

•	 clients will expect practitioners to know about crypto-
assets and digital estates, including achievable estate 
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planning and administration strategies;

•	 laws in this area are unsettled, and vary wildly between 
geographical areas, countries, and even states within a 
country;

•	 the need for legislative change is evident (and 
inevitable), and practitioners must keep up-to-date on 
new developments;

•	 clients need to understand the difficulties that may 
arise when completing an estate plan that includes 
provision for their crypto-assets and digital estate;

•	 post-death litigation will inevitably increase, 
particularly, estate plans that fail to deal with crypto-
assets and digital estates will increasingly be the 
subject matter of litigation; and

•	 estate administration will become more complex and 
expensive as a result of the need to deal with crypto-
assets and digital estates. Choosing the right fiduciary 
and giving them all the information they need is key.

The author, having served 10 years on the STEP Digital 
Asset SIG, recommends visiting the Digital Assets section 
of the STEP website at www.step.org/digital-assets, which 
has more information and links to other knowledgeable 
professionals (worldwide) who can help.

Kimberley Martin  TEP
WMM Law Tasmania
STEP VIC & TAS

http://www.step.org/digital-assets
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Key Facts:

•	 The deceased, Alec, had a de facto partner of 30 years, 
Jennifer, they did not have any children together.

•	 Alec had a child from a previous encounter, Claire, with 
whom he had no relationship during her lifetime.

•	 Jennifer and Alec were committed to a shared life, and 
she ceased working to care for him in February 2015 
when he was diagnosed with a brain tumour until his 
passing in November 2016.

•	 Jennifer was the sole executor and beneficiary of Alec’s 
Will prepared in 2007.

•	 Alec’s estate was worth approximately $2,500,000 at 
the date of his passing and at the date of trial the value 
had increased to approximately $3,100,000.

•	 It was not in dispute that Claire and Alec did not have a 
relationship as there was no relationship between her 
parents and when informed of her conception, Alec’s 
expressed a view that he did not wish for the pregnancy 
to continue.

•	 Claire’s financial circumstances were not “dire”, but she 
was left exposed to the “vicissitudes of life…with only a 
small contingency”. 1

•	 Jennifer did not advance a claim for financial need. 

•	 Claire claimed $1,500,000 would be adequate 
provision, Jennifer claimed $250,000 should be 
sufficient and the Court awarded $1,100,000. 

 
 

Key Takeaways:

•	 Reminder of the cardinal rule of evidence that a witness 
should not read other people’s affidavits or evidence as 
it calls their reliability into question.

•	 The court found that the responsibility for the 
estrangement lay with Alec alone and that it was clear 
Alec did not desire a relationship with Claire.

•	 Claire admitted she did not contact Alec as her 
experience told her he did not want a relationship with 
her.

•	 Reiterates the position that where an adult child falls 
on hard times and where there are sufficient assets, the 
community may expect parents to:

o	 provide a buffer against contingencies; and

o	 where a child has been unable to accumulate 
superannuation, to provide something to assist in 
their retirement where they would otherwise be left 
destitute.

•	 The applicant has the onus of satisfying the court, on 
the balance of probabilities, of the justification for the 
claim.2

•	 The onus of proving disentitling conduct rest with the 
party alleging it.3

•	 Adequate provision does not necessarily mean a 
lump sum payment sufficient to pay off debts in 
circumstances where they were voluntarily incurred as 
an adult.4 

Hill v Jennifer Patricia Murray as beneficiary of the estate of Alec Kumar Sodhy [2023] WASC 482 

Delivered: 21 December 2023
Subject: Application under Family Provision Act by estranged adult child

RECENT CASES OF INTEREST RELATED 
TO DECEASED ESTATES

1	 Hill v Jennifer Patricia Murray as beneficiary of the estate of Alec Kumar Sodhy [2023] WASC 482 at 132.
2 	 Hughes v National Trustees, Executors and Agency Co of Australasia Ltd (1979) 143 CLR 134, 149.
3  	 Kiernan v Evan Alexander George Cranston & Robyn Ruth Purcell as executors of the Will of Frances Anne Elizabeth Cranston [No2] [2019] WASC 410 [283].
4  	 Hill v Jennifer Patricia Murray as beneficiary of the estate of Alec Kumar Sodhy [2023] WASC 482 at 153.
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RECENT CASES OF INTEREST RELATED TO DECEASED 
ESTATES CONTINUED...

Key Facts:

•	 Florence died on 11 April 2021 leaving a Will dated 20 
February 2018 providing for various charities to share 
her residuary estate.

•	 Gayle was the daughter of Eric Born, the husband of 
Florence, and therefore Florence’s step-child.

•	 Eric predeceased Florence on 31 March 2014.

•	 Gayle was left the sum of $100,000 under the terms of 
the Will.

•	 The trial of the proceeding was split with the question 
of standing to be determined separately and before any 
hearing on Gayle’s claim under the Family Provision Act 
1972.

•	 Before the question of standing had been determined, 
the parties reached an agreement and proposed 
provision be made for Gayle by consent.

•	 The Court was not prepared to make orders by consent 
until it could be satisfied that the plaintiff had standing 
to invoke the jurisdiction of the court.5  

•	 The parties proceeded on the basis that any property 
held by Florence and Eric was held as joint tenants not 
tenants in common.

•	 The plaintiff proposed that the meaning of “estate of 
a parent” should be taken to mean a living person’s 
assets and therefore include inter vivos gifts and 
property the step-parent became the sole owner of by 
way of survivorship.6 

Key Takeaways

•	 Step-children can only claim in certain circumstances, 
relevantly in this case, where the deceased received 
property from the estate of a parent of the step-child 
and the value of that property at the time of the parent’s 
death is greater than the prescribed amount.7 

•	 The prescribed amount relevant to this case was 
$517,000.

•	 It was determined that:

o	 Conditioning the eligibility of an applicant by 
reference to property which is valued at the time of 
the parent's death is consistent with a construction 
whereby the only property intended to be captured 
is property received upon the death of the parent 
from the parent's deceased estate.8 

o	 Conditioning the eligibility by reference to property 
'received' from the estate of a parent, or property 
the deceased was 'entitled to receive', is also 
consistent with a construction which excludes 
property that is not 'received' from the parent 
at all, but rather is property which the deceased 
already jointly owned, and the sole ownership of 
which arises by way of operation law in the form of 
survivorship.9

o	 When read in context, the references in all other 
sections of the Act to 'estate' are references to a 
deceased estate and not the estate of a person 
whilst living.10  

•	 Unless inter vivos gifts or jointly held property was 
considered, Florence did not receive property from 
Eric’s estate which had a value greater than the 
prescribed amount and, therefore, Gayle was not an 
eligible person under section 7(1)(eb) of the Family 
Provision Act 1972.

Bushby v Gayle Kristin Bushby as executor of the estate of Florence Born [2024] WASC 54

Delivered: 1 March 2024
Subject: standing of step-child and meaning of “estate of a parent”

5	 Bushby v Gayle Kristin Bushby as executor of the estate of Florence Born [2024] WASC 54 at 13.
6	 Bushby v Gayle Kristin Bushby as executor of the estate of Florence Born [2024] WASC 54 at 34
7  	 Bushby v Gayle Kristin Bushby as executor of the estate of Florence Born [2024] WASC 54 at 27.
8  	 Ibid at 48.
9  	 Ibid at 49.
10 	Ibid at 54.
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RECENT CASES OF INTEREST RELATED TO DECEASED 
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Key Facts:

•	 The parties had been involved in earlier proceedings 
- Keremestevski v Shaun McLeod as executor of the 
estate of Mark Adrian McLeod [2022] WASC 216:

o	 Nicolina claimed to be in a de facto relationship with 
Mark at the date of his passing.

o	 Mark never married and did not have any children. 

o	 Mark’s Will was made three days before his passing and 
provided for Nicolina to receive the sum of $40,000.

o	 The remainder of Mark’s estate was to be distributed 
between friends, nieces, nephews and charities.

o	 The estate was very small at around $100,000. 

o	 The application was dismissed by Smith J on the basis 
the burden of establishing that Nicolina had been 
living as the de facto partner of Mark immediately 
prior to his death had not been discharged.

•	 The plaintiff appealed the above decision, and a decision 
was made to allow the appeal on 8 February 2024.11 

o	 The appellant's key ground of appeal was that, if 
regard was had to all the evidence, the trial judge 
erred in concluding that she was not living as Mark's 
de facto partner immediately before his death for 
the purposes of section 7(1)(a) of the Act. 

o	 In the event of the appeal being successful, the 
appellant sought provision for her proper maintenance 
by receiving all the cash from Mark’s estate.

o	 The appellant did not seek to disturb the specific 
gifts of personal items made under the Will.

o	 Adequate provision for the appellant's proper 
maintenance was determined to require that the 
individual gifts of $5,000 to each of the RSPCA, the 
Cat Haven and Ms Tickel be set aside and instead be 
paid to the appellant. The result of which was that 
the appellant would receive a total cash amount 
of $68,700 and the second and third respondents 
would receive a cash amount of $13,700 each.

o	 After the decision to allow the appeal, the court 
stated it would hear further from the parties 
regarding the precise orders to give effect to the 
decision and any orders as to costs.

Keremestevski v Shaun McLeod as executor of the estate of Mark Adrian McLeod [2024] WASCA 12 (S)

Delivered: 26 March 2024
Subject: Appropriate Orders under Family Provision Act 1972

11	 Keremestevski v Shaun McLeod as executor of the estate of Mark Adrian McLeod [2024] WASCA 12. 
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Key Takeaways:

•	 The question of whether an applicant seeking orders 
for provision was living as a de facto partner of a 
deceased person and, was therefore in a de facto 
relationship with that person, at that point in time, will 
depend on the court's overall assessment of the factors 
and relevant elements of the relationship.12  

•	 The concept of a 'marriage-like' relationship involves 
a consensual union which is intended by the parties to 
endure.13 

•	 The various factors referred to in s 13A(2) of the 
Interpretation Act are indicators of whether this 
'marriage-like' relationship exists, but are not essential.14 

•	 The opportunities for the appellant and Mark to 
'present as a couple' were limited due to his preference 
to attend family gatherings alone. 

•	 It was not until Mark was diagnosed with pancreatic 
cancer and started attending the hospital and other 
medical visits, that he was regularly in public places 
with the appellant, who he relied on to assist him whilst 
he was ill. In other words, when it mattered, and the 
circumstances required, the appellant and Mark, very 
much 'presented as a couple'.15 

•	 The parties each proposed orders to amend Mark’s Will 
to give effect to the orders of the Court.16 

•	 It was determined the power conferred on the Court 
by the legislative provisions is not a power to order 
that the Will of the deceased be amended. Rather, it 
is a power to order that provision be made from the 
deceased's estate.17 

•	 It appears this decision will change the common 
practice of solicitors seeking orders by consent with 
reference to amending the terms of the Will. 

•	 This will mean an ongoing procedural change in 
obtaining orders under section 6 of the Family Provision 
Act 1972.

Danielle Bechelet 
Bechelet & Co.
Vice Chair, STEP WA

12	 Ibid at 42.
13	 Ibid at 61.
14	 Ibid at 61.
15	 Ibid at 72.
16	 Keremestevski v Shaun McLeod as executor of the estate of Mark Adrian McLeod [2024] WASCA 12 (S) at 7 and 8. 
17	 Keremestevski v Shaun McLeod as executor of the estate of Mark Adrian McLeod [2024] WASCA 12 (S) at 12.


