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WELCOME JULIE VAN DER VELDE TEP

MESSAG
STEP AUSTRALIA CHA

elcome to the quarterly STEP Australia

Newsletter for October 2024. Itis a privilege

for me to chair the STEP Australia Board

and have the opportunity to help STEP

Australia support the branches and add
value to our members across Australia. As a Board we are
committed to working with the branches and | encourage
branch committees to consult with their branch representative
on the Board on ways in which we might better support their
branch.

My special thanks go to my predecessor, lan Raspin TEP
of BNR Partners. | want to publicly acknowledge the valuable
contribution lan has made to STEP Australia over his many
years on the Board, including 18 months as Chair, and the work
he continues to do for STEP more generally.

Applications for the National Mentorship Programme
in 2025 are now open. Please visit www.stepaustralia.
com/stepmentorshipprogram if you wish to be part of the
programme in 2025 as a mentor or amentee, possibly both.
Many of us have knowledge and experience to share and we
can learn and grow by spending time with the very generous
practitioners who have experience or knowledge in areas we
do not. Many thanks to the College of Law for supporting this
important programme.

Over the last few months, we have furthered our
engagement with partner organisations including attending
the SMSF Association Technical Summitin Sydney. This was
agreat opportunity to build the STEP brand and engage with
more professional accountants and financial planners on the
benefits of STEP membership.

I hope you enjoy this STEP Australia Newsletter as much as
I do and | thank the STEP Australia Newsletter Subcommittee,
chaired by Rob Cumming TEP, for all their work in putting
this together. The newsletter subcommittee is always willing
to consider ideas for articles so please get in touch with
Rob Cumming or Dior Locke if you are willing to share your
expertise in thisway. m

Best wishes

Julie Vander Velde TEP
STEP Australia Chair
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STEP AUSTRALIA CONTACT INFORMATION

AUSTRALIA

STEP Australia Board Chair

Julie Van der Velde TEP

julie@vdvlegal.com.au
www.stepaustralia.com/about-us/step-australia-board

NSW

STEP New South Wales Branch Chair

Phillip McGowan TEP

pmcgowan@mccullough.com.au
www.stepaustralia.com/branch/step-new-south-wales

QLD

STEP Queensland Branch Chair

Andrea Rae TEP
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www.stepaustralia.com/branch/step-queensland

SA

STEP South Australia Branch Chair

Adrian Cartland TEP

adrian@cartlandlaw.com
www.stepaustralia.com/branch/step-south-australia

VIiC

STEP Victoria-Tasmania Branch Chair

Andrea Olsson TEP
andrea.olsson@mst.com.au
www.stepaustralia.com/branch/step-victoria

WA

STEP Western Australia Branch Chair

Janene Bon TEP

janene.bon@hallandwilcox.com.au
www.stepaustralia.com/branch/step-western-australia

© 2024 STEP. Allrights in and relating to this publication are expressly reserved. No part of this publication may be reproduced, stored in a retrieval system or transmitted in any form or by
any means without written permission from STEP. The views expressed in the STEP Australia Newsletter are not necessarily those of STEP and readers should seek the guidance of a
suitably qualified professional before taking any action or entering into any agreement in reliance upon the information contained in this publication. While the publishers have taken every
care in compiling this publication to ensure accuracy at the time of going to press, neither they nor STEP accept liability or responsibility for errors or omissions therein however caused.

ISSUE 26, OCTOBER 2024

WWW.STEPAUSTRALIA.COM



STEP AUSTRALIA NEWSLETTER ISSUE 26, OCTOBER 2024

DRG REFORM PAUL

INGRAM

DGR reform on the way?

In February 2023, the Federal Treasurer
requested the Productivity Commission (PC)
to undertake an inquiry into philanthropy. The
terms of references included a stated aim of
doubling philanthropic giving by 2030.

The PC released a draft report for

consultationin December 2023.

Its final report, Future Foundations for Giving',
was publicly released on 18 July 2024 (Final
Report). Some key points are set out below.

GENERAL CONCEPTS
a) Current system

The essential finding is that the current

Deductible Gift Recipient (DGR) system is not fit-for-purpose,

as:

« ithas developed onanadhoc basis;

- itistoocomplex;and

- thereisnopolicy rationale justifying why some charitable

PAUL INGRAM, SENIOR LEGAL COUNSEL
MINTERELLISON

activities attract DGR, and some do
not.
b) Proposed system
The PC has instead proposed that:
« the starting point is that most charities
willhave DGR status;
- specific activities will be excluded (see
below); and
+ acharity undertaking acombination
of both excluded and non-excluded
activities will still be able to apply for
DGR status, but willneed a'gift fund' to
ensure that tax deductible donations
are only directed toward non-excluded
activities.
c) Excluded activities
The PC has proposed? that the following
activities be excluded from DGR status:

CHARITY SUBTYPE PROPOSED EXCLUSIONS
Health No exclusions
Culture No exclusions
Reconciliation No exclusions
Humanrights No exclusions
Security No exclusions
Animals No exclusions
Environment No exclusions
Health promotion charity No exclusions
Public benevolent institution (PBI) No exclusions

Education

Social welfare

Religion

Other analogous purposes

Law

Charity with no registered subtype

Exclusions for the activities of early childhood education and care, and primary,
secondary, religious and informal education (except for activities where charities
have an explicit equity objective — for example, where charities are registered as PBls
—or for scholarships or education programmes for specific cohorts of students)

The activities of aged care and early childhood education and care are excluded
(unless the charity is registered as a PBI)

All activities within this subtype are excluded

Excluded if the charity has a purpose of promoting industry or a purpose analogous

to an exclusion in another subtype

Advocacy must be in relation to promoting or opposing a law or policy regarding an
activity that is not excluded under another subtype

Excluded

WWW.STEPAUSTRALIA.COM
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‘A world-class education system
is essential to tackling inequality,
driving economic growth and
supporting well-paid, secure jobs
and our school system is a key
part of it.

OTHER POINTS
a) Education
The exclusion of various educational activities is aimed
squarely at school building funds, and is based on the
following factors:
- theincreased provision of government support to non-
government schools;
- theregressive nature of tax deductions in this category;
and
- therisk that donors are converting a tax deductible
donationinto a private benefit.
b) Religion
The PC does not see a case for additional government support
for the advancement of religion through the DGR system.
c) Sport
Sport will generally remain outside of the charity/DGR space,
unless used to further a particular charitable purpose, such as
promoting fitness or improving mental health.®
The ability to make donations via the Australian Sports
Foundation will apparently remain.
d) Government entities
Government activities will still not be able to register as
charities, but will be able to access DGR for charity-like
activities that would be eligible for DGR status if they were
undertaken by a charity.
However, the PCis still considering how this will be
implemented and administered.
e) Abolition of some requirements
The PCis proposing the abolition of the following existing
DGR requirements:
- the'public fund'rules, including the requirement for control
by ‘responsible persons;
+ the'in Australia’ condition.

f) Ancillary funds

Ancillary funds will remain, but the PC is recommending:

- thatthe minimumdistribution rate be set at between 5 per
centand 8 per cent;

- thatancillary funds be required to develop a 'distribution
strategy; and

+ changesto enable distributions to be smoothed over three
years.

g) ACNC

The PCis also proposing a number of changes to the

Australian Charities and Not-for-profits Commission (ACNC)

legislation, including:

+ removal of the concept of basic religious charities;

- further powers to compel the provision of information;

- further powers regarding a charity's assets after
revocation/winding-up;

- testcase funding;and

- arulings scheme.

h) Regulatory architecture

The Final Report also contemplates:

- the establishment of a permanent National Charity
Regulators Forum, comprising Federal, State and Territory
regulators;and

- thedevelopment of anintergovernmental agreement todeal
with the operation of that Forum, and other regulatory matters.

GOVERNMENT RESPONSE

The Federal Government has not yet formally responded to the
Final Report, other than to quickly rule out any changes to the
treatment of school building funds:

‘While the government considers its response to the inquiry,
the recommended changes to tax settings for donations to
school building funds are not being considered.

‘A world-class education systemis essential to tackling
inequality, driving economic growth and supporting well-paid,
secure jobs and our school systemis akey part of it.*

It remains to be seen how the government will respond to the
remaining recommendations. m

1 Future Foundations for Giving can be found at https://www.pc.gov.au/inquiries/
completed/philanthropy/report

2 Future Foundations for Giving, p187

3 Future Foundations for Giving, p194

4 Press release of The Hon. Dr Andrew Leigh MP, 18 July 2024

STEP AUSTRALIA MENTORSHIP PROGRAMME

To participate in the STEP Australia 2025
National Mentorship Programme submit your

application today
Applications close 1 November 2024

=S ‘ |
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TELLUS ABOUT YOU AND YOUR FIRM.

| am an accredited wills and estates specialist and Partner at Rigby
Cooke Lawyers. | have been practising exclusively in the area of
wills, trusts and estates for just over 20 years. Our wills, trusts and
estates team at Rigby Cooke consists of five dedicated lawyers
who all love the area we work in. Rigby Cooke Lawyersis a full-
service,commercial law firm based in Melbourne.

WHAT DOES WINNING THE STEP EXCELLENCE AWARD
MEANTO YOU?
Iam truly honoured to have won the STEP Excellence Award.
Especially because of the high-quality practitioners that | was
competing against and because of STEP itself. Whether it be
legal, accounting, financial or trustee services, you are guaranteed
excellence, in-depth knowledge, experience and high-quality
services froma STEP member. STEP is aremarkable organisation;
it genuinely supports and develops exceptional practitioners.

This award is recognition of my love for this area of law and
my dedication to providing quality legal advice to our clients,
and mentoring and encouraging the young lawyers who are
interested in advancing their career in this area.

Introducing the STEP Australia
Excellence Award Winner 2024

RACHAEL GRABOVIC TEP, PARTNER
RIGBY COOKE LAWYERS

i YOUHAVE MADE A SIGNIFICANT CONTRIBUTIONTO

STEP AND YOUR PROFESSION, WHY WOULD YOU

i ENCOURAGE OTHERS TODO THE SAME?
Beingamember of STEP is invaluable as you have the support of fellow
practitioners irrespective of their discipline. | would encourage non-

members to join and inactive members to getinvolved. You only get out

: what you put in; the more you contribute, the more rewarding it will be.

WHAT WOULD YOU SAY TO A YOUNG PERSON THINKING

OF ACAREERIN TRUSTS AND ESTATES?
Doit, you will not regret it. No two days will ever be the same. You

willmost definitely have good and bad clients, but the satisfaction
you experience from being able to make a positive difference in
i one person’s life overshadows those challenging moments.

i WHAT WOULD YOU SAY TO SOMEONE LOOKING TO
i JOINING STEP?
¢ Why are you waiting for? STEP offers a unique, diverse network

of professionals passionate about trusts and estates. It'sa

chance to enhance your knowledge, add value for your clients,
i and gain a supportive community. Joining STEP will enrich both
i your career and professional connections. m

STEP Victoria-lasmania response to
proposed changes to probate fees

ANDREW WOODS TEP, CONSULTANT
DAVID DAVIS & ASSOCIATES

The STEP Victoria-Tasmania branch submitted a review
regarding proposed changes to probate fees to the Department
of Justice and Community Safety.

The submission emphasises that the proposed fee increases are:

» unreasonable and disproportionate, given the existing 310 per
cent cost recovery rate by the Probate Office; and
- misaligned with the costs specific to the Probate Office.

STEP Victoria-Tasmania has called for a holistic and detailed
review of the probate fees and processes.

KEY POINTS
1. Current fee recovery rate

The Probate Office already achieves a 310 per cent cost recovery

rate, indicating that the proposed new fees are not justifiable.

2. Proposed fee concerns
The proposed fee increases would raise an additional
AUD33.6 million to AUD38.7 million, which represents 45 per
cent of the entire court's costs.

The fees are akin to a'death tax' that cross-subsidises
other court activities, contradicting the government's pricing
guidelines.

The proposed increases fail to meet the objectives of fiscal
sustainability, access to justice, and cost reflectiveness.

3. Recommendations

a) Maintain the existing Base Case fee levels.

b) Amend legislation to allow Probate Office fees to be ranked
as the first charge on the estate, payable within 90 days of
the grant to enable executors to source funds.

c) Mandate compulsory advertising of Notices to Creditors
on the Court website immediately after the grant is issued,
which streamlines the probate process and improves
accessibility.

d) Conduct a more focused review on an appropriate level
of Probate Office fees based solely on cost recoveryin
the Probate Office, excluding the general public interest
functions of the Court. m
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NON-RESIDENT TRUSTS JULIE VAN DER VELDE TEP

Beneficiaries of non-resident trusts:
Australian tax

JULIE VAN DER VELDE TEP, FOUNDER AND PRINCIPAL OF VDV
LEGAL AND CHAIR OF STEP AUSTRALIA

Once upon atime, there was a deceased
estate. The executor was Union Fidelity.
Union Fidelity, inits capacity as executor,
received income from several overseas
sources and did not distribute those
amounts to the beneficiaries.

The Commissioner of Taxation
(Commissioner) thought Union Fidelity
should pay tax on thatincome but Union
Fidelity did not. They successfully argued
that, as there was no assumption of
residency in the provisions of the tax law
dealing with trustees, they need only pay
tax onincome sourced in Australia!

ASSUMPTION OF RESIDENCY
Subsequently, the law was amended to
introduce an assumption of residency into
the tax provisions dealing with trustees.2 However, there was still
aconcern that a non-resident trustee could accumulate income
and then distribute it as corpus tax free to an Australian resident
beneficiary. So in the same amending act, sections 99B and
99C were alsointroduced to prevent this by taxing any benefit a
resident beneficiary received from an overseas trust unless the
amount had already been taxed in the hands of that beneficiary
or a specific exception applied.

The specific exceptions are limited and must be evidenced
if the beneficiary is to rely upon one of them. The specific
exceptions most frequently considered are the corpus exception
and the not assessable exception.

Corpus will not be subject to tax under section 99B unlessitis

attributable to amounts derived by the trustee, which, if they had
been derived by a resident taxpayer, would have been included

in that taxpayer’s assessable income. In practice, this generally
means distinguishing between corpus that is gifted by the settlor
or anotional settlor,and corpus that represents accumulations of
income and gains.

Amounts that would not have been assessable if received by a
resident beneficiary directly mightinclude pre-CGT capital gains
and bonuses and other amounts received in respect of certain
short-term life assurance policies.?

NON-RESIDENT TRUSTS

When the legislation was introduced into parliament, the
Explanatory Memorandum stated that it was principally
concerned with the receipt by Australian residents of

distributions from non-resident trusts.
However, the legislation is drafted broadly
and does not refer to distributions or

the creation of present entitlement to

an amount, but to any amount ‘paid to’

or ‘applied for’ the benefit of a resident
beneficiary. There is no mention of ‘non-
resident trusts’ but merely amounts paid
to or applied for the benefit of a resident
beneficiary from ‘atrust’.

Currently, these laws are only being
applied in respect of non-resident
trustsincluding deceased estates and
testamentary trusts. Where the legal
personal representative of adeceased
estate is a foreign resident, for example a
child of the deceased residing overseas,
the estate will be considered a non-resident

! trust estate for tax purposes.* As aresult, distributions to a

resident beneficiary may be subject to section 99B. It would be
usual for the bulk of a distribution from a non-resident deceased

i estate to be traceable to the corpus of the trust, the assets of the
deceased at the date of death. This corpus will not be subject to

section 99B. However, income or gains derived by the trustee
would be subject to the section if received during administration

i and subsequently distributed to aresident beneficiary.

Since 28 December 1990, if an amount from a foreign trustis
considered taxable under section 99B, aninterest charge may
also applyv® The interest charge was designed to compensate the
Australian revenue for the deferral of tax on an amount derived by
anon-resident trustee in a prior year that is subsequently paid to or
applied for the benefit of an Australian resident.

The principal concession in this provision is for deceased
estates. If an amount of income or gains is derived and held

pending the administration of a non-resident deceased estate

and subsequently distributed to a resident beneficiary, the
interest charge will not apply if the amount is paid to or applied for
the Australian beneficiary within three years of the date of death.

GUIDANCE
From the day the legislation was first released, there has
been discussion on how these provisions should actually be

i interpreted and advisors have sought additional guidance from

the Commissioner. The Commissioner has now provided a draft
Tax Determination® and a draft Compliance Guideline,” which
give some indication of how they will apply this legislation.
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'Taxpayers should not be misled
by the Guideline into considering
‘low-risk’ situations as further
exceptions from section 99B.
They are not. A taxpayer who
meets low-risk criteria may still be
subject to tax under section 99B.

When finalised, the determination will be binding on the
Commissioner but the guideline binds no one. However, the
guideline does provide aninsight into what the Commissioner
currently sees as lower risk scenarios and the sort of evidence
they require an Australian resident beneficiary to produce to
effectively claim an exception from tax under section 99B.

The determination considers the factors the Commissioner
will take into account in applying the exceptions. The
determination states that the only characteristic of the taxpayer
the Commissioner will consider is that person’s residency. This
means characteristics such as being an individual and eligible
fora CGT discount or having capital losses are not taken into
account in considering 99B and so the CGT discount or available
capital losses do not affect capital gains assessable under
section 99B.

What the Commissioner will take into account are the
circumstances that gave rise to the amount in the hands of the
trustee. This looks to the character of the amount by reference to
the circumstances of its derivation. The Commissioner will take
into account the trustee’s acquisition date and cost base and
may require the trustee to trace the source of funds expended
toacquire an asset. Where assets are gifted to a trust, the
determination states that the cost base is considered to be the
market value of those assets.

The example in the determination that considers deceased
estates deals with a non-resident executor selling shares owned
by the deceased and distributing the proceeds to a resident
beneficiary. This clarifies that the Commissioner will take into
account that the non-resident trustee is an executor and that
the tax laws on distributions from deceased estates® apply in
relation to the assets owned by the deceased at the date of
death. Generally, for a non-resident deceased person this would
be market value at the date of death, or for aresident deceased
person this would be that person’s cost base, assuming the
shares were acquired post-CGT.

The Guideline indicates the Commissioner’s view that
amounts received from a non-resident deceased estate are ‘low
risk’ and resources would not be applied to investigate those
amountsiif:

i « thedeceasedwasanon-resident;and

- thedistributionis within 24 months of the death; and
- thetotal value of the amount or amounts received s less than

AUD2 million.

If the deceased was aresident, or it takes more than two years
to administer the estate, or the value received by an individual
in Australia is over AUD2 million the Commissioner will be more
likely to investigate any amounts received. It will be up to the
Australian resident taxpayer to evidence that they come within
this low-risk category.

Other ‘low-risk’ situations in the Commissioner’s view are
where trust property is used by a beneficiary on commercial
terms. This should not be confused with an exception to section
99B, but details where the Commissioner will accept the
taxpayer’s assertion of an exception without applying further
resources to confirm the exception. Again, it willbe up to the
Australian resident taxpayer to evidence that they come within
this low-risk category.

Taxpayers should not be misled by the Guideline into
considering ‘low-risk’ situations as further exceptions from
section 99B. They are not. A taxpayer who meets low-risk
criteria may still be subject to tax under section 99B.

The Guideline also indicates the documents the
Commissioner will be looking for if a taxpayer is to evidence that
one of the exceptions to section 99B applies. These include
documents such as a copy of the original will or trust deed;
resolutions or minutes of the trustee detailing the source of
the amount paid to a resident beneficiary and copies of the
trust’s financial accounts; records or working papers prepared
by the trustee or their professional advisors; bank statements
or payment records; legal advice and advice from other
professional advisors.

To access a concession, the Commissioner requires the
resident taxpayer to evidence the circumstances in which the
relevant amount was derived by the non-resident trustee. The
guideline does not mandate particular documents. Depending
on the jurisdiction involved, different documents may be more
readily available and the advisor must consider how best to
evidence the beneficiary’s right to an exception from 99B to the
Commissioner’s satisfaction. m

1Union Fidelity Trustee Co of Australia Ltd & Anor v FC of T 69 ATC 4084; 119 CLR177.

2 Income Tax Assessment Act 1936 (Cth) Division 6.

3Income Tax Assessment Act 1936 (Cth) s 26 AH.

4 FCT v Whiting (1943) 68 CLR 199; Income Tax Assessment Act 1936 (Cth) section 6.

5Income Tax Assessment Act 1936 (Cth) section 102AAM.

6 Draft Tax Determination TD 2024/D2 Income tax: factors taken into accountin
applying the exceptions to section 99B of the Income Tax Assessment Act
1936 contained in paragraphs 99B(2)(a) and 99B(2)(b)

7 Draft Practical Compliance Guideline PCG 2024/D1Section 99B of the Income Tax
Assessment Act 1936 — ATO compliance approach.

¢ 8Income Tax Assessment Act 1997 (Cth) Division 128.
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MORE ONEVENTS AND KEEP UP TO DATE
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Keep informed on upcomiing

STEP Events

>

You can find out more about STEP’s advocacy work, upcoming events and
conferences, industry news, the latest webinars on demand and national
newsletters. You can also access our members’ technical resource library
and see what’s happening with our international connections.

STEP Australia Events Programme

STEP Worldwide Events

Ay
7
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WEB LINKS AND CONTACTS

A

STEP AUSTRALIA
EVENTS PROGRAMME

View the full events programme at
www.stepaustralia.com/events

We welcome all STEP members to attend events hosted
by other branches.

For more information on the SZTEP Australia Events
Calendar contact Dior Locke at dior.locke@step.org

Can’t make an event? Many speakers provide a paper for
members. Get in contact to find out more.

Register your interest to be a speaker at STEP Australia
events by emailing Dior Locke at dior.locke@step.org

Can’t make an event? Many speakers provide a paper for
members. Get in contact to find out more.

i Mentorship

STEP AUSTRALIA NATIONAL
COMMITTEE CONTACTS

STEP Australia National Policy Committee Chair
Jennifer Sheean TEP

sheean@qldbar.asn.au
www.stepaustralia.com/advocacy-and-policy-
submissions-in-australia

Advocacy

STEP Australia National Mentorship Programme
Committee Chair

Andrew Woods TEP
andrew@woodswills.com.au
www.stepaustralia.com/step-mentorship-program

STEP Australia National Newsletter Committee Chair
Rob Cumming TEP

rdcumming@qldbar.asn.au
www.stepaustralia.com/step-australia-
newsletters

Newsletter

STEP Australia National Trusts and Estates
Conference Committee Chair

Bryan Mitchell TEP
bmitchell@mitchellsol.com.au

Conference

STEP Australia Excellence Awards Committee Chair
Kimberley Martin TEP
kimberley.martin@wmmlaw.com.au
www.stepaustralia.com/step-excellence-award

Excellence
Awards

SEE MORE ON EVENTS
AND KEEP UP-TO-DATE

Keep informed about upcoming worldwide
STEP events at www.step.org/events

STEP AUSTRALIANEWSLETTER COMMITTEE
CHAIR:ROB CUMMING TEP; COMMITTEE MEMBERS: ESTERINA AZZI TEP, EVELYN BURKE-SHYNE TEP, KIMBERLEY MARTIN TEP AND ROD JONES TEP
THE SUB-COMMITTEE WELCOMES EXPRESSIONS OF INTEREST FROMMEMBERS.
PLEASE EMAIL ANY FEEDBACK OREXPRESSIONS OF INTEREST TO DIORLOCKE AT DIOR.LOCKE@STEP.ORG
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