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WELCOME JULIE VAN DER VELDE TEP

MESSAG
STEP AUSTRALIA CHA

elcome to the 28th edition of the quarterly

STEP Australia Newsletter.

The start of 2025 has been a busy time

for STEP Australia. We have opened

registrations for the National Incapacity
Conference at the Hyatt Regency in Sydney. The conference
takes place from 3 to 5 August and we are excited to see
bookings coming in already. Make sure you do not miss out by
going to the registration page

Our 2025 National Mentorship Programme is officially
underway. If you missed out or would be like to be part of the
2026 programme head find out more by clicking here

The 2025 STEP Australia Excellence Awards are also open.
Please nominate yourself or one of the excellent TEPs in our
organisation for these prestigious awards. Nominations can be
made at the STEP Australia website

The STEP Australia Board and our subcommittee chairs
held our annual face-to-face meeting in February to work on
our forward planning to help ensure that you, the members,
receive the best value possible for your STEP membership.

It was great to hear feedback from each of the branches and

to share the great initiatives that are being implemented in
different states as well as to share in the successes of our many
active subcommittees.

Our other exciting news is that we have a new employee,
Lucy Richardson, who joins us in March and will be assisting
Dior going forward. | know you will all make Lucy welcome
when you meet her at our National Conference. Meanwhile,
don't be surprised and say helloif you start receiving emails
fromher. m

With best wishes,

Julie Vander Velde TEP
STEP Australia Chair

Y FROM

STEP AUSTRALIA CONTACT INFORMATION

AUSTRALIA

STEP Australia Board Chair

Julie Van der Velde TEP

julie@vdvlegal.com.au
www.stepaustralia.com/about-us/step-australia-board

NSW

STEP New South Wales Branch Chair

Phillip McGowan TEP
pmcgowan@mccullough.com.au
www.stepaustralia.com/branch/step-new-south-wales

QLD

STEP Queensland Branch Chair

Andrea Rae TEP

agrae@gqldbar.asn.au
www.stepaustralia.com/branch/step-queensland

SA

STEP South Australia Branch Chair

Adrian Cartland TEP

adrian@cartlandlaw.com
www.stepaustralia.com/branch/step-south-australia

VIC-TAS

STEP Victoria-Tasmania Branch Chair

Andrea Olsson TEP
andrea.olsson@mst.com.au
www.stepaustralia.com/branch/step-victoria

WA

STEP Western Australia Branch Chair

Janene Bon TEP
janene.bon@hallandwilcox.com.au
www.stepaustralia.com/branch/step-western-
australia

© 2025 STEP. Allrights in and relating to this publication are expressly reserved. No part of this publication may be reproduced, stored in a retrieval system or transmitted in any form or by
any means without written permission from STEP. The views expressed in the STEP Australia Newsletter are not necessarily those of STEP and readers should seek the guidance of a
suitably qualified professional before taking any action or entering into any agreement in reliance upon the information contained in this publication. While the publishers have taken every
care in compiling this publication to ensure accuracy at the time of going to press, neither they nor STEP accept liability or responsibility for errors or omissions therein however caused.
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DIGITAL ASSETS PROFESSOR PRUE VINES

The changing digital world

PROFESSOR PRUE VINES, PROFESSOR OF PRIVATE & COMMERCIAL LAW
UNIVERSITY OF NEW SOUTH WALES FACULTY OF LAW & JUSTICE

'92% of clients had not
even mentioned their
digital estate to their
lawyer when making

awlll'

DEALING WITH THE REAL

(DIGITAL) WORLD

The advent of digital property and the possibility
of digital access to other forms of property such
as bank accounts raises some significant issues for testators and
solicitors that go beyond the mere question of whether digital
assets are property that can be passed by will on death. Loss of
capacity may equally raise these issues. The definition of digital
assets could be as broad as ‘assets stored digitally’. Some are
easily recognisable, like cryptocurrencies, but othersinclude
income-generating digital accounts such as channels on YouTube,
or items on virtual worlds such as Second World where houses
may be traded in the real world. Other digital assets include online
bank accounts, email accounts, online purchasing accounts, online
store accounts with Ebay, Pandora, Spotify, orders for business,
payment information, online gambling accounts and many others.

Digital items may be important in other ways — medical data
stored in the cloud may mean the difference between life and death;
smart media accounts like TikTok; personal assets like emails,
photographs, streamed books, music, and WhatsApp messages
may be of great sentimental value. However, streamed music, emails,
e-books and social media accounts such as Facebook pages may
not be regarded as property of the user in death. The vast majority
of these are regulated by contractual terms that exclude the
possibility of the holder having property in the object itself.

Although we have all become much more aware of the digital
world, there is evidence that when making wills, both laypeople
and lawyers may not be as aware of the legal significance
of various digital assets as they should be. The NSW Law
Reform Commission’s survey in Research Report 15, 2019,
showed that 92% of clients had not even mentioned their
digital estate to their lawyer when making a will. Only 55.54%
of lawyers who often made wills had asked clients about digital
records. These numbers should increase in the near future as
sophistication develops.

DIGITAL WILLS

Australiais an outlier because the dispensing
powers (informal wills jurisdiction) in all the
Australianjurisdictions have allowed digital

or electronic wills to be admitted to probate, unlike most other
jurisdictions. This is largely because of the broad definition

of document in the New South Wales interpretation acts. For
example, s210of the Interpretation Act 1987 No 15 includes
‘anything from which sounds, images or writings can be
reproduced... So, wills in the form of unsent texts, audio wills, as
iPad notes, and on the hard drive of a computer have all been
admitted to probate in Australia. The blockchain (distributed
ledger) will has been proposed for use by early technology
enthusiasts who saw it as preventing fraud, and allowing assets
to be released automatically on death to beneficiaries. However,
although this might be possible in civil-law jurisdictions this
would need significant change to be effective in the common-
law world. Unless an entirely digital system of probate law were
established, where a death triggered a blockchain will that
initiated the probate process by calling ininventory, creditors and
so on, the major problem with a blockchain or crypto-will is how
easily it could be revoked by a later will of any kind, including a
handwritten one.

The strength of blockchain's protection against fraud is also its
greatness weakness. In 2018, the founder of a crypto-currency
exchange, QuadrigaCX, died. His widow filed an affidavit in
the Supreme Court of Nova Scotia saying that the exchange
owed approximately USD170 million to its 115,000 users that
was impossible to access because the private and public keys
could not be found. Cotton had made a will making his widow his
executrix but it did not cover the QuadrigaCX funds.

There are significant concerns about inheritance fraud and
undue influence with electronic or digital wills. In particular, online
wills, where the testator writes the document using an online

i template paid for in advance; and electronic signatures permitted
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‘Most social media contracts have
significant prohibitions against
sharing passwords and deny the
user any property in the item.

without a ‘wet signature’ that a graphologist could assess to
determine authenticity increases the risk of the testator being
influenced without detection. Without very robust extrinsic
evidence of the process of making a will, there is a real danger of
wills being fraudulent or unduly influenced.

THE IMPORTANCE OF DIGITAL ACCESS

One frequently underestimated issue is the importance of digital
accessto allitems, such as bank and email accounts, which the
legal personal representative (LPR) needs to administer the
estate. Because the user of a platformis not generally regarded
as the owner of an item (for example, emails or Facebook) no
access is available to the LPR. Many people keep records of
their financial, business, and tax transactions in their email. In the
past, these would have been paper items kept in the desk of the
deceased and would have formed part of the estate accessible
to the LPRin administering the estate. But the barriers to
access to email and other social media platforms are great. A
number of cases have sought access from a provider of email

or some other service in the United States, Germany and Italy,
mostly unsuccessfully. It was held in Fairstar Heavy Transport
NVv Adkins'that there was no proprietary right in the content

of information and this must apply to email. In Re Ellsworth?

the family of a US marine killed in action wanted login rights to
his email account. Yahoo refused on the basis of contract and
privacy. The court eventually told Yahoo to give the plaintiffsa CD
of the emails, but access was not permitted. A better outcome
was achieved in Henry v Bell Mobility® where the mother of a
deceased young man sought access to his social media records
and accounts and his phone records in order to determine how
he died. The court ordered Facebook, Apple Canada, Google
Canada and Bell Mobility to give her access to these including
passwords or other access.

Most social media contracts have significant prohibitions
against sharing passwords and deny the user any property in
the item. Of course, many users have agreed to the terms of the
contract without even looking at them. Most such contracts do
not even allow reassignment of whatever rights the deceased
did have. If the deceased has provided passwords they are likely
tobein breach of the service agreement, and the LPR will not be
legally entitled to the password.

This means that where a testator has availed herself of a
password legacy service (to keep passwords and make them
available later), the testator is in breach of the relevant contract.

Other platforms such as Facebook and Google may allow a

memorialisation or a ‘legacy contact’ to be designated by the
holder of the account before they die. Dropbox merely says
i they will ‘try to help’, but the general rule is that the user of the

platform has minimal rights, and generally no property rights. This
precludes the passing of the item on death.

LEGISLATIVE PROVISIONS
British Columbia has enacted the Fiduciaries Access to Digital

i Assets Act2022. Thisis based on the Canadian Uniform Access

to Digital Assets by Fiduciaries Act 2016, which provides for
fiduciaries to have access to digital records. The relevant
fiduciaries are LPRs, guardians, attorneys or trustees. It gives
them the right to apply to providers of platforms for access and
they must be provided with access within 30 days. This overrides
the contractual provisions for the digital assets. It has the

advantage that it gives the LPR access to digital assets, as well

as the access they will already have to other forms of property.

Australia has so far not legislated to protect access to digital
assets on death. This is a significant deficit which should be
remedied soon. The preferable model, in my opinion,is onein

i whichthe LPRis treated as if they are the testator —thisis the
i legal position of the LPR generally, and it should be the same for

digital access to all material to which the deceased had access.
It would only need a provision saying the LPRis to be treated as if
they are the testator for purposes of administration. No country
has yet provided this, but Australia could lead the way as it has so
ofteninrelation to the law of succession. m

1 [2012] EWHC 2952

i 2 No.2005-296,651DE (Michigan Probate Court 2005)
i 3 (2011) 2017 ONSC 6070
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CASE SUMMARY CRAIG HERSHOWITZ

Catalano v Webster

CRAIGHERSHOWITZ, BARRISTER
FRANCIS BURT CHAMBERS

ublished decisions of claims brought
by grandchildren under the Family
Provision Act 1972 (WA) are few and
far between in Western Australia! In
Catalano,? the plaintiffs, Francesco
and Josephine, sought an extension of time
to apply for provision out of the estate of their
late grandmother. The plaintiffs were eligible by
reason that their mother pre-deceased their
grandmother.

The estate, consisting of cash and a property
in Victoria Park and valued collectively at
AUD842,866.30, had already been distributed
prior to the commencement of the proceedings. The deceased’s
surviving children were the beneficiaries of the estate. One
of them, Michele, had used his distribution to refinance and
substantially pay down mortgages over the family home.

PLAINTIFFS’ CIRCUMSTANCES
Francesco was 43-years-old and married with two children.
He had limited cash reserves, but owned a home valued
at AUD530,000 (albeit subject to a mortgage) as well as
investment properties. In 2014, Francesco was diagnosed with
depression, and he took leave from work between 2016-2019.
His weekly income as a spray painter was AUD1,250 net of tax,
which slightly exceeded his weekly expenses.

Josephine did not adduce any evidence in support of her
position and filed a notice to abide by the court’s decision.

DELAY

The court found? that Francesco took a ‘fairly passive’ approach
to the inheritance to which he believed he was entitled. However,
the defendants conceded, and the court held, that once the
plaintiff became aware of his position under the will and his right
to make a claim under the Act, he did not delay.* The plaintiff’s
ignorance as to his position under the will and rights under the
Act was found to weigh in favour of leave being granted.

DISTRIBUTION OF ESTATE AND CHANGE IN POSITION
Michele’s use of his entitlements to repay and refinance her
mortgages was found® to be a ‘very significant change of
position, apparently in reliance on his indefeasible interest in the
..estate’.

The fact that the estate had been wholly administered and
that Michele had used his inheritance to pay down his mortgages
militated against the grant of leave.

ARGUABLE CASE
The court found that Franscesco'’s evidence
was lacking in detail as to his financial position,
state of health and alleged contributions to the
deceased’s assets.? The absence of detailed
evidence, it was held,” impacted the court’s
ability to determine whether the plaintiffs had an
arguable case and, if so, how strong it was.

There was also insufficient evidence to make
out any particular sacrifices, contributions or
conduct by Francesco that would giverise to a
‘moral claim’®

Ultimately, Francesco failed to establish an
arguable case and the application was dismissed. It was held
that, evenifit had been found that there was an arguable case,
the claim would be considered weak and in combination with the
delay and the fact that the estate had been distributed, justice
would not require the exercise of the discretion to extend time.®

DETAILED EVIDENCEIS CRITICAL

Catalano provides yet another example™ of the importance of
claimants adducing clear, cogent and comprehensive evidence
in support of their claim. Practitioners ought to take detailed
instructions at the outset and, prior to trial, ensure that all aspects
of the claim are sufficiently covered in the evidence relied upon. m

1 Themostrecent, prior to Catalano, being the Court of Appeal's decisionin

Dallimore v Peter Robin Dallimore (as executor of the will of David De Clifford

Dallimore) [2019] WASCA 99

Catalano v Webster (as executrix of the will of Picciuto) [2024] WASC 234

At[67]

At[68]

At[73]

See [76]-[79]

At[80]

Noting Buss JA's observations in Devereaux-Warnes v Hall [No 3] [2007] WASCA

235, at[76]

9 At[92]

10 The Supreme Court of Western Australia identified deficiencies in the plaintiff's
evidence in Chappel v Hewson [2013] WASCA 15, Lawrence v Lawrence [2004]
WASC 90 and Devenish v Devenish [2011] WASC 129
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EVENTS

STEP AUSTRALIA NATIONAL

INCAPACITY CONFERENCE 2025

% 1

Sunday 3 August to Tuesday 5 August 2025
The Hyatt Regency, Sydney, Australia

THIRD ANNUAL

STEP Australia * .
Excellence * .
AWARDS 2025

\ward entries are now closed!

Award Finalists will be announced on Monday 14 July 2025

WINNER ANNOUNCED AT THE STEP AUSTRALIA NATIONAL CONFERE
GALA DINNER ON 4 AUGUST 2025, THE HYATT REGENCY SY

Entries for the STEP Australia Excellence Awards 2025 have Australia, these Awards recognise and celebrate excellence
officially closed! The Award Finalists will be announced on i among solicitors, lawyers, accountants, barristers, bankers, trust
Monday 14 July 2025. managers and financial advisors.

The Excellence Awards recognise exceptional and Find out more about the Awards here -
outstanding Australian TEPs. Open only to STEP Membersin i www.stepaustralia.com/step-excellence-award m
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MEMBER PROFILE ESTERINA AZZ|

TEP

Introducing...

ESTERINA AZZI TEP, SENIOR ASSOCIATE
MCCULLOUGHROBERTSON LAWYERS

WHY DID YOU BECOME A STEP MEMBER?

| first became aware of STEP through my father,
who joined when he was in a senior legal role
with the Public Trustee of NSW (now NSW
Trustee and Guardian) and STEP was expanding
in Australia. Following my own admission to

legal practice in 2015, | became a STEP Affiliate
in order to participate, as ajunior practitioner,

in the opportunities offered by STEP in New
South Wales, including monthly seminars held

at the supreme court and networking with

more experienced STEP members.In 2023,
successfully completed the rigorous assessment
process required to be recognised as an Accredited Specialist in
Wills & Estates with the Law Society of New South Wales, which
enabled me to automatically upgrade to full STEP membership.

WHAT DOES BEING A STEP MEMBER MEAN TO YOU?
Being a STEP member is a valuable opportunity to be part of an
international and collegiate community of like-minded specialists
in the field of trusts and estates. | am grateful to have benefited

from the professional development and networking opportunities

provided by STEP throughout my career to date, and to have
been able to connect with STEP practitioners worldwide who
have both assisted me in progressing the international aspects of

my own clients’ matters, and sought out my Australian experience
the law as it applies to older persons), and in the study of

for their clients’ matters. Being involved in STEP has also enabled
me to give back to the STEP (and broader legal) community,
both through my involvement as a member of the STEP Australia
Newsletter Sub-Committee, and as a co-founder of the STEP
NSW Emerging Professionals Network.

TELLUS ABOUT THE STEP NSW EMERGING
PROFESSIONALS NETWORK

In about 2023, | was approached by a fellow STEP member who
had a vision to create an active group of ‘emerging’ professionals
—both legal and financial — whose mission would be to provide
career development opportunities specifically targeted at early
professionals in the trusts and estates space, and to provide a
forum for the exchange of ideas in a somewhat informal networking
environment. The idea got off the ground with the support and
backing of the STEP New South Wales branch. We have since
enlisted a sizeable sub-committee and have held four successful

events over the past year, with guest speakers includingacurrent
and former supreme court judge and aleadership coach. The events

are held once a quarter in the Sydney central business district.

WHAT IS YOUR MOST-USED STEP
RESOURCE?

Probably the STEP Directory — I have

consulted it numerous times to provide more
comprehensive outcomes for clients requiring
international advice ancillary to the local issues
onwhich lamable to advise. | have found it to be
areliable resource in locating and engaging with
like-minded specialists around the world.

CAN YOU GIVE SOME INSIGHT TO YOUR
EXPERTISE?
My practice and expertise can largely be divided

i intothree overarching areas:

Comprehensive estate, trust and succession planning for
private clients (including high-net-worth and ultra-high-net-
worth clients), individuals, families and family offices through
the formulation and implementation of tailored strategies.
Advising on the wide-ranging and varied matters that arise in
the administration of deceased estates.

Actingin litigation and alternative dispute resolution processes
for a variety of estate-related conflicts, such as family provision
claims, contested probate (including testamentary capacity)
disputes, burial disputes and other matters.

| also have particular interests in the realm of elder law (being

dementiaincluding its impact on testamentary capacity. | have

i made several scholarly contributions in my field, including to

the Elder Law Review, Australia's only refereed journal on elder

i law matters, and the text Wills, Probate and Administration
Practice (New South Wales). In addition to my roles with STEP, |
am currently amember of the Law Society of NSW Elder Law,

Capacity & Succession Committee.

OUTSIDE OF THE OFFICE, WHAT DO YOU LOOK
{ FORWARD TO?
i Outside work | can be found spending time with my family

(including sharing a laugh and some authentic homemade food

from my Italian and my husband’s Lebanese cultural heritage),
reading a good classic, listening to my favourite music (or, more
i recently, that of my 5-year-old, who has his own Spotify account),

and travelling to beautiful places. m
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STEP AUSTRALIA WEBSITE

S i
#*

S
L

and national initiatives By visiting
the STEP Australia website.

You can find out more about STEP’s advocacy work,
upcoming events and conferences, industry news,
the latest webinars on demand and
national newsletters. You can also access .
our members’ technical resource library
and see what'’s happening with our o

international connections.
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WEB LINKS AND CONTACTS

SYEP AUSTRALI
EVENTS PROGRAMME

View the full events programme at
www.stepaustralia.com/events

We welcome all STEP members to attend events hosted by other
branches.

For more information on the STEP Australia Events Calendar
contact Dior Locke at dior.locke@step.org

STEP AUSTRALIA WEBSITE
www.stepaustralia.com

STEP WORLDWIDE WEBSITE
www.step.org

SEE MORE ON EVENTS AND KEEP UP TO DATE

Keep informed on upcoming STEP Events via the following links -
STEP Australia Events Programme
www.stepaustralia.com/events

STEP Worldwide Events
www.step.org/events

Register your interest to be a speaker at STEP Australia events by
emailing Dior Locke at dior.locke@step.org

Can't make an event? Many speakers provide a paper for members.
Getin contact to find out more.

STEP AUSTRALIA NATIONAL
COMMITTEE CONTACTS

Advocacy STEP Australia National Policy Committee Chair
Jennifer Sheean TEP

sheean@qldbar.asn.au
www.stepaustralia.com/advocacy-and-policy-

submissions-in-australia

Mentorship STEP Australia National Mentorship Committee Chair
Sam Morphett
smorphett@piperalderman.com.au

www.stepaustralia.com/step-mentorship-program

Newsletter STEP Australia Newsletter Committee Chair
Rob Cumming TEP
rdcumming@qldbar.asn.au

www.stepaustralia.com/step-australia-newsletters

Conference STEP Australia Conference Committee Chair
Bryan Mitchell TEP
bmitchell@mitchellsol.com.au

Excellence STEP Australia National Excellence Awards
Awards Committee Chair
Kimberley Martin TEP

kimberley.martin@wmmlaw.com.au
www.stepaustralia.com/step-excellence-award
Partnerships STEP Australia National Partnership Committee Chair

JimO’Donnell TEP
jodonnell@jacmac.com.au

STEP AUSTRALIANEWSLETTER COMMITTEE
CHAIR:ROB CUMMING TEP; COMMITTEE MEMBERS: ESTERINA AZZI TEP,
KIMBERLEY MARTIN TEP,ROD JONES TEP AND BEVERLEY ANN SORRELL TEP
THE SUB-COMMITTEE WELCOMES EXPRESSIONS OF INTEREST FROM
MEMBERS. PLEASE EMAIL ANY FEEDBACK OREXPRESSIONS OF INTEREST TO
DIORLOCKE AT DIOR.LOCKE@STEP.ORG
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