AUTUMN 2025 . STEPE

WELCOME FROM STEP WA CHAIR

Itis my pleasure to welcome you to the 2025 Autumn edition of the
STEP WA Newsletter.

Thank you to the Newsletter Sub-Committee for organising some wonderful articles in
this current edition including:

e Overview of the 2024 STEP Christmas party;

¢ Summary of Member Bunney'’s presentation on Guardianship and Administration
matters in the State Administrative Tribunal; IN THIS ISSUE

e Recent cases of interest by STEP WA member Michelle Bennett; . CHAIR REPORT

e Trusts & the Doctrine of Merger by Michelle Hankey and Committee member

Jonathan Haeusler; * UPCOMING EVENTS

e Anarticle on Elder Abuse by the chair of our Newsletter Sub-Committee Sarah Walton; and * STEP WA BOARD

* Membership update by STEP WA Committee member Lee-Ann Cartoon. y E&IIEEI;)\IYI/'\/SA RECENT
CPD and Events for 2025 * POLICY SUB-

COMMITTEE
We have a great line up of events this year including our STEP WA conference which will

be held at Notre Dame on 26 September 2025 with the key focus being on international * NEW MEMBERS

succession planning. Please save the date in your calendar. « COMMITTEE MEMBER

PROFILE
The events for the remainder of 2025 have been scheduled and we are most grateful to

our Sub-Committee members and administrator, Stefanie Thomas, for their time and * MEMBER PROFILE
efforts in putting these wonderful presentations together. Thank you also to all the
presenters who provide their hard work and dedication to our seminars as well as the

» STEP AUSTRALIA

. . s . UPDATES
hosts who kindly provide their offices and board rooms. Such collaborative team work
really is the key to our success in providing cost effective high calibre events to * RECENT CASES
our members.

* ELDER ABUSE
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UPCOMING EVENTS

MAY 2025

Emerging trends in Family Provision claims in WA
Speaker: The Honourable Justice Howard

Estate planning for clients whose beneficiaries have disabilities
Speaker: Janene Bon

SEPTEMBER 2025
STEP WA Conference

STEP WA BOARD

STEP WA Board

Committee Members

Chair Janene Bon

Vice Chair Danielle Bechelet
Treasurer Jenny Bruce
Secretary Beverley Sorrell
Committee Member Lee-Ann Cartoon
Committee Member Evelyn Burke-Shyne
Committee Member Loreena Gillon
Committee Member Rein Squires
Committee Member Jonathan Haeusler
Committee Member Andrew Davies
Committee Member Brendan Ashdown
Committee Member Sarah Walton
Committee Member Morgan Solomon
Committee Member Lee-Ann Cartoon
Committee Member Beverley Sorrell
Committee Member Alexander Turner
Committee Member Claire Hawke-Gundill
Branch Administrator Janelle Walsh (parental leave) / Stefanie Thomas
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STEP BOARD CONTINUED...

STEP WA Sub-Commiittees

Committee Members

Danielle Bechelet
Evelyn Burke-Shyne
Rein Squires
Morgan Solomon

STEP WA Membership and Promotion Lee-Ann Cartoon

Loreena Gillon

Beverley Sorrell

Claire Hawke-Gundill
STEP WA CPD Events Alexandra Turner Jenny Bruce

Janene Bon

Brendan Ashdown

Hannah Willis

Evelyn Burke-Shyne
STEP WA Newsletter Sarah Walton Danielle Bechelet
Jonathan Haeusler

Danielle Bechelet
Matthew Gunn
Sarah Walton
STEP WA Policy Rein Squires Elizabeth Heenan
Ebonny Bell
Matthew Gunn
Amy Dunlop

WA Advance Care Planning Subgroup Danielle Bechelet Janene Bon

WA Specialist Accreditation Andrew Davies Sally Bruce

STEP Australia

Committee Representative

Jim O’Donnell

STEP Australia Board .
Loreena Gillon

STEP Australia National Conference 2026 Janene Bon
Brendan Ashdown

STEP Australia Policy Rein Squires

STEP Excellence Awards Committee Lee-Ann Cartoon

STEP Australia Mentorship Morgan Solomon

STEP Australia Newsletter Beverley Sorrell

STEP World Wide Janene Bon

STEP Australia National Incapacity Conference 2025 Evelyn Burke-Shyne
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RECENT EVENTS

In November Cat Fay from Perpetual provided insight into
Family, Legacy, and the role of Philanthropy in connecting
generations. Cat explained how communication and a
creation of shared values helps not only maintain wealth
for future generations but also may create a philanthropic
legacy. By way of example practitioners were reminded
that the Miles Franklin Literacy award established with a
bequest worth the equivalent of $17,500 in 1954 had, as of
October 2024, given away over $1.5m.

Cat expanded upon how a well thought out plan which
articulates motivations assists families to create a shared
sense of responsibility, charitable purpose and enables
future generations to be more financially accountable. Cat
drew the audience’s attention to Perpetual’s Philanthropy
Planning Toolkit, available online, as a useful resource
designed to help families and advisers’ step by step in
planning philanthropy.

December saw STEP Members and friends come together
at the rooftop bar of the Melbourne Hotel to celebrate the
end of the year. Our special guest speaker, Registrar Mark
Fatharly, provided a much-anticipated review of the years’
challenges and achievements at the Probate Registry.

To begin Registrar Fatharly reminded practitioners that

we work in a pressured environment, the importance of
looking after ourselves and of being mindful of the stresses
that our work imposes on us, our family and colleagues.
Registrar Fatharly reiterated that the Supreme Court
would be understanding to practitioners and clients who
may require adjournments due to family or health related
matters. In turn, reciprocal understanding would be
appreciated when matters arose within the Court.

STEP Christmas party
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Registrar Fatharly also paid special tribute and
acknowledged the public service, dedication and
commitment to justice of the late Principal Registrar Kate
McDonald. A highly respected member of the profession,
Registrar McDonald passed away in September 2024
following a long running illness.

Of the work undertaken within the Probate Registry, key
points of note include:

* There was no significant change in non-contentious
probate filings. There had been a minor increase in
non-contentious probate lodgements to 9621 (which
includes applications for probate, caveats, letters
of administration etc) as compared to 9617 for the
previous period.

» Ofthe 7736 probate applications lodged 7315 were
granted.

* 1115 applications for letters of administration were
lodged with a total of 1073 grants being made.

o Ofthe 9621 applications made 5227 came from law
firms (approx. 54%) and 3643 from the online Probate
Wizard (approx. 38%). Practitioners were to remember
that the Wizard does not prepare applications for
Letters of Administration.

» Astorequisitions - these went as follows:

o Letters of Administration - 33.6% received

requisitions
p=
s I EF wad

Western Australia

ADVISING FAMILIES ACROSS GENERATIONS



RECENT EVENTS CONTINUED...

Tania Cecconi and Jonathan Crabtree

o Letters of Administration Will Annexed - 26.5%
received requisitions

o Probate Applications - 19.02% received requisitions
o Citations - 33.3 % received requisitions
o Reseal applications - 12% received requisitions

e 9210 applications were finalised. Approximately
250 applications were refused, rejected, withdrawn,
expired or not accepted for filing.

e Ofthe probate applications, 7000 were finalised within
3 weeks and 3300 applications dealt with within 1
week. The remainder tended to incur delays due to
requisitions being issued. The discrepancy in numbers
comes from matters that had not been finalised in the
previous year.

e Atemporary backlog of probate applications was being
addressed. Registrar Simon Dixon coming out of
retirement to assist with this.

* Theonline E-Court system has been built and tested
internally. Legislative changes need to happen before this
system may be used. The Registrar was unable to provide
adate as to when this will occur to enable the system to go
live. It remains a matter for Cabinet to consider.

* The Supreme Court Probate’s committee, which is
chaired by Justice Whitby continues to meet regularly
and considers contentious and non-contentious
procedures and processes within the Court. Should
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Brittany Forsyth and Renee Sumich

there be any issues of importance to be raised the
Registrar invited the STEP Committee and Law Society
to write to Justice Whitby.

Registrar Fatharly commented that Western Australia
has the cheapest filing fees for probate applications

in Australia. These are unlikely to change but remain
beyond the Court’s control. The filing fee in Western
Australia is $408. This is in comparison to the newly
introduced Victorian fees which are based on the gross
assets of an estate and range significantly between
$514.40 and $16,803.60.

Mediation was promoted as the speediest and
cheapest way to resolve matters. To support this
several Registrars of the Supreme and District Court
have undertaken training with Dr Peter Condliffe, to
become Australian Mediation and Dispute Resolution
System Accredited (AMDRAS) mediators. The AMDRAS
standards replace the National Mediator Accreditation
System. Of those attendees, of the Supreme Court
Registrars, 6 are now accredited as Advanced
Accredited Mediators and 3 as Accredited Mediators
(as they did not meet advanced criteria although they
attended the same training).

An area of concern within the Court was how some
practitioners were unprepared to address tax queries
that arose during mediation. Duty, capital gains

tax and other such related issues should always

be considered when trying to come to settlement.
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RECENT EVENTS CONTINUED...

Practitioners’ who attend mediations were encouraged
as a matter of importance to learn the applicable rules
or engage someone to advise them on such matters.
Former STEP Australia Chair lan Raspin’s LinkedIn posts
were recommended as good reading.

* The Registrar also reminded practitioners to come
to Court with a draft agreement to complete at
meditation. The Registrar reiterated that it was
much easier to amend a skeletal document than start
preparing a new one after a hard day of negotiations.

In February Jamie Reed of Nexus Reporting provided
insight into Understanding Digital Assets and their Role

in Modern Estate Planning. Jamie explained some of the
key terminology involved with digital assets as well as the
importance of having a cryptocurrency inheritance plan in
place. The main message being that access equals control
and ownership. If the access details are lost, the funds are
almostimpossible to recover.

Jamie’s insight into how to find transaction history via

an exchange such as Coinspot as well as how to source
historic values and holdings was extremely useful and
practical for practitioners whose clients own digital assets.
For those wanting to know more don’t forget that the STEP
Knowledge Hub also has a specific Digital Assets Hub.

March saw Member Bunney of the State Administration
Tribunal (SAT) present a seminar on the overview of the
legislative framework, hearing process and tests for
determining incapacity within the SAT. Member Bunney
offered excellent guidance and sensible insight as to the

A ;-t‘.'

Rebecca Bunney & Loreena Gillon
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correct applications required in this protective jurisdiction,
as well as practical tips and most applicable case law.

Items of note included:

* There are over 600 applications lodged each month at
the SAT, a 15% increase from the previous year.

* Therangein causes is approximately as follows: dementia
29%, mental health problems 19%, acquired brain
injuries 10%, intellectual disabilities 20% and other
reasons 22%.

* Areview under s17A of the Guardianship and
Administration Act (1990) (WA) (GAA) creates a hearing
book that includes a transcript.

* Anorderforanaudit under s109 of the GAA has only
ever been done once and this audit then failed to
proceed due to costs arguments.

* Thevalues and preferences section of an Advance
Health Care Directive may provide the Tribunal with
important insight into the wishes and preferences of an
individual.

* Asummary of how limited administration orders may
be used to deal with conflict of interests or specific
purposes such as litigation.

Mervyn Kitay a registered Liquidator and Managing
Partner of Worrells WA provided insight into winding

up trusts through the eyes of a liquidator for our April
Seminar. Mervyn’s pragmatic advice included an overview
of the steps and costs involved in a liquidation and the
risks and responsibilities of a trustee.

Mervyn Kitay and Brendan Ashdown
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RECENT EVENTS CONTINUED...

Mervyn said that from an estate planning perspective
many a well thought out plan is undone, where assets,
such as the main residence and investments, are held in
one spouse’s name for asset protection purposes, but
the spouse becomes a director of a trustee company.
Mervyn explained that individuals should be careful
when assuming the role of director, or shadow director,
as ignorance of the role and responsibilities may not

be accepted as a legal defence. Mervyn also described
how a Conduct of Examination under section 597 of the
Corporations Act 2001 (Cth) may be used to review the
behaviour of individuals behind a company, which most
trustees seek to avoid.

As we know death does not avoid debts. Mervyn reminded
practitioners of the impact of sections 247 and 244 of

the Bankruptcy Act 1966 (Cth)
and the risks to an executor and
trustee in failing to pay taxes.
Deregistering a company does
not stop a tax debt.

Sarah Walton TEP
Senior Lawyer, Equity Trustees &
Chair Newsletter Sub Committee

CHANGES TO THE SOUTH AUSTRALIAN
SUCCESSION LEGISLATION

The Succession Act 2023 (SA) (Act) passed on 28 September
2023 and commenced on 1 January 2025 consolidates

and amends the laws relating to Wills, probate and
administration, intestacy and family provision matters in
South Australia. The new Act repealed the Administration
and Probate Act 1919 (SA), the Inheritance (Family Provision)
Act 1972 (SA) and the Wills Act 1936 (SA) while also
amending other pieces of legislation.

The Act has created several key changes in South Australia,
including:

* The Act establishes a statutory right for certain
individuals to inspect a Will (s48).

* The Court may grant probate or administration to
individuals other than those traditionally entitled to it if
deemed necessary (s67)

* Property debts, such as mortgages and charges on land,
are not to be paid from the deceased’s residuary estate
unless there is an express contrary intention (s84).

STEP WA NEWSLETTER | AUTUMN 2025

* Those people eligible to inherit from an intestate estate

have been extended to include relatives of the first
degree, such as cousins (s109).

* Introduces an ability to bring a personal claim against

the Executor by aggrieved beneficiaries (s98).

» Section 127 of the Act provides statutory provision for

the order of death where two or more people owning
property jointly have died and the order is uncertain. In
this instance the property will be deemed to have been
held as tenants in common.

* Subject to certain criteria, stepchildren may now more

easily bring a claim against their stepparent’s estate
(s115)

¢ Inrelation to family provision claims, s116(2) of the

Act establishes that the testator’s intention is now the
primary consideration for the Court.
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PROTECT AND DETECT - THE RISK OF SCAMS

Intercepted emails which result in supplemented bank account details and incorrect

transactions are on the rise.

Bank impersonation scams are also worryingly increasing
and sophisticated in part due to Artificial Intelligence and
deepfakes which have empowered criminals to impersonate
individuals and institutions, even mimicking the correct

“on hold” music and voices. As fee earners we may require
clients’ bank account details to pay bequests, and we
regularly send out firm bank account details for invoices to
be paid. Accordingly, the risks of scams are significant.

Practitioners are advised to remain vigilant through
awareness and education to ensure that bank account
details are verified with recipients, to check the accuracy
of information and to regularly update IT protections.

For further guidance, please note that the Australian
Competition & Consumer Commission has published an
online book entitled The Little Book of Scams which aims to
help people identify and protect themselves from scams.

MEMBERSHIP RENEWAL

The STEP membership year runs from 1 April to 31 March
annually. You should have received your membership
renewal email. We encourage you to continue to support
our branch by spreading the word amongst colleagues and
friends.

Please be aware that STEP is not just limited to lawyers.
Worldwide STEP has more than 21,000 lawyers,
accountants, trustees and financial planners and other

members. We also remind members that there are several
levels of membership.

Full members (being those that are entitled to use the
letters TEP after their name) have 10 years experience

via the experience route or 5 years experience via the
examination route; Associate members have a minimum of
2 years trust and estate experience. Student memberships
are also available.

ADVANCE CARE PLANNING

Advance Health Care Directive Support Service

Palliative Care WA has created a service which has been
initiated through the support of WA Health. The Advance
Care Planning Support Service is there to assist individuals
who want to make plans to cover their care, lifestyle and
finances for their final part of life.

The services offered by Palliative Care WA include Advance
Health Directive document support groups (open to all
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community members), 1 on 1 support meetings at home
or at their offices as well as online or phone support for
individuals. To be eligible a person must be a WA resident
and have completed an Advance Care Community
Planning Workshop (details of which are available online
at the Palliative Care website). To find out more about this
service please email info@pallativecare.wa.asn.au or visit

palliativecarewa.asn.au/
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POLICY SUB-COMMITTEE

Over the last few months, the STEP WA Policy Subcommittee has been active in the

following ways:

* The Law Reform Commission of Western Australia
has been tasked to provide advice and make
recommendations for consideration by the Western
Australian Government on proposed new legislation
to enhance and update the Guardianship and
Administration Act 1990 - known as Project 114. Our
sub-committee members Ebonny Bell, Amy Dunlop
and Sarah Walton attended an expert panel for the Law
Reform Commission of Western Australia pertaining
to Project 114. The expert panel discussion focused
on Discussion Paper 1 which was released on 15 May
2024, and which canvasses various issues including
whether Western Australia should adopt a supported
decision-making model, the roles and responsibilities
of guardians and administrators, the concept of
capacity and the statutory functions of the Public
Advocate. Discussion paper 2 has just been released by
the Commission and STEP WA will prepare submissions
on both Discussion papers.

e Raised with the Supreme Court Probate Subcommittee
reports received from STEP WA members regarding
increased delays in the processing time for grants of
probate and letters of administration.

* Continued to lobby for a change to the Western
Australian perpetuities period legislation with a view to
extending the Western Australian perpetuity period to
125 years.

Is there something you would like STEP WA to consider
raising with the Supreme Court Probate Subcommittee?

The Supreme Court has a Probate Subcommittee, currently
chaired by the Honourable Justice Whitby. The Probate
Subcommittee is an internal committee of the Supreme
Courtand its role includes the consideration of internal
court reports and the discussion of administrative issues,
relevant to the Supreme Court’s probate division.

On occasion, STEP WA'’s Policy Subcommittee raises
matters that are relevant and important to STEP

WA members with the Probate Subcommittee for
consideration. If you have a matter that you would like
to consider asking STEP WA to bring to the attention of
the Probate Subcommittee, please feel free to contact
Rein Squires, the current chair of
STEP WA'’s Policy Subcommittee,
to discuss that matter on a
confidential basis. Rein can be
contacted on (08) 9220 0515

or by email to

rsquires@francisburt.com.au.

Rein Squires, TEP
Barrister, Francis Burt Chambers
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WELCOME TO OUR NEW MEMBERS
& TRANSFERRING MEMBERS

CANDICE JONKER

Solicitor, Clairs Keeley Lawyers

Candice graduated from Murdoch
University with a Bachelor of Laws
and a Bachelor of Business and was
admitted to practice in 2019. During
her time as a solicitor, Candice

has gained experience through
various areas of law, including commercial transactions,
employment law, business succession, wills and estate
planning and estate administration.

Candice’s focus over the last several years has been on
Estate and Business Succession Planning and Estate
Administration, including all aspects of succession
including trusts, family arrangements and business and
commercial structures. Candice graduated from her
Masters in Law in 2023, specialising in Wills & Estates
Planning and Estate Administration

MICHELLE BENNETT

Barrister, Francis Burt Chambers

Michelle is an experienced
commercial lawyer with a passion
for estates and trust law. Since

her admission in 2006, she has
gained extensive experience in
private practice and public service,
practising in commercial litigation, regulatory law,
property law, estate planning, and consumer law. In 2019,
Michelle followed her ambition to become a barrister by
joining the Victorian Bar. She returned to her hometown of
Perthin 2023 and joined the WA Bar Association in 2024.

At the bar, Michelle focuses on both general commercial
litigation and succession-related matters. She regularly
appears in and provides advice on family provision,
guardianship and administration, trusts, and estates
disputes.

As an active member of the Law Society of Western
Australia’s Elder Law Committee and the Women Lawyers
of Western Australia Committee, Michelle is committed to
advancing the legal profession. She also regularly presents
CPD seminars, with recent topics including "Death and
Defactos," "Family Provision Claims by Grandchildren and
Minors," and "Dead but Not Buried -novel estates issues.

STEP WA NEWSLETTER | AUTUMN 2025

TRANSFERRING MEMBER

HANNAH WILLIS

Senior Associate, TEP,
Hall & Wilcox

Hannah has over 16 years of wide-
ranging experience working in the
- legal profession, practising in all

- -/ aspects of succession law being estate

planning, estate administration and

estate litigation. Over the last couple of years, her focus has
been on estate planning and estate administration involving
global assets.

Prior to joining Hall & Wilcox she worked with other specialist
firms in Queensland, New South Wales and the United
Kingdom and with professional trustee companies in Western
Australia and the Cayman Islands.

Please make them feel welcome at our
upcoming events.

V.
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STEP COMMITTEE MEMBER PROFILE -

MORGAN SOLOMON

TEP, Director, Solomon Hollett Lawyers

Why did you join the STEP Committee?

There is no question that STEP is an important organisation:

itis the clear peak body for succession lawyers (and others
in the Estates field) in Australia, if not the world. So being
part of the Committee is being part of the direction of
succession in WA - having been a STEP member for some
15 years, | feel that | owe something back to STEP as it has
given so much to me, and hopefully | can assist in helping
drive its continued success and relevance.

I am also a member of the STEP Australia Mentorship
Committee. Thisis such an exciting program, matching
STEP mentors with mentees nationwide. The value both
parties get from this, the experienced senior lawyers and
the juniors alike, is enormous. Meeting one on one to

discuss career, law, life in general and how to take those next

steps up the ladder, the relationships built are lasting and
meaningful. One of the reasons | joined this committee is to
help increase WA's participation in this valuable program.

How did you get into this area of law?

By accident. So as a very young lawyer | was really only a
commercial litigator, then a Family Provision claim fell into
my pile of files, and | figured | could give that a run- after
all, it’s about money, right? Whilst very obviously being
entirely wrong about that, I still managed to steerittoa
good outcome, and | found that | had a real attraction to
FPA claims afterwards. For afew years following all | did
was FPA claims, and then had this sort of mild epiphany
where | realised that so many of these claims existed due
to very poor estate planning. | took the lessons | had learnt
in disputing Wills and applied them to drafting them in
the hope of creating superior outcomes for our clients.
And here we are, 25 years later where every aspect of my
practice is around succession.

Why do you find this area of law interesting?

Once you really getinto it you know why- it’s the eternal
struggle of families fighting for primacy and relevance and
money and affection and honour and power. At its height,
thatis. These stories are human stories, Shakespearean
stories, Biblical stories, that have always existed and always
will exist. And we get to be part of that story, if only for a
short time, by steering the family fortune through wise and
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just estate planning or redressing the wrongs of capricious
wills. How can you not love that?

What is the most challenging aspect of your work?

Really complex estate planning, involving dozens of family
trusts, many of them decades old, corporate trustees with
old, outdated constitutions, married to the strained family
dynamics and sometimes a domineering family head trying
to balance competing interests in an ultra-high net worth
family business is about as hard as it gets. But I’ve often
said that the sense of satisfaction of wrapping up a complex
suite of estate planning materials for a client, have them
sign and then actually see the physical weight of it all fall of
their shoulders, is one of the most gratifying things | know.

How do you see this area of practice evolving?

We are right now seeing the effects of the so-called Great
Wealth Transfer- the $5.4 Trillion movement of assets from
the Silent Generation and the Baby Boomers down the
line. Itsimpossibly huge, and complicated and vexed. It
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STEP MEMBER PROFILE - MORGAN SOLOMON

CONTINUED...

represents enormous opportunity for practitionersin both
the front-end estate planning and back-end litigation

and administration, as the need for talent here is just

so immediate and important. | foreshadow many more
practitioners coming into practice succession law over the
next 20 years, and many of them will not be of the quality or
skill we know and expect from STEP members. This is going
to be challenging for us and for our Courts.

Best piece of advice given and/or - what pearls of
wisdom would you share with younger practitioners?

Perth is a small town; and the succession field is even

smaller. That means you will succeed or fail based on your
reputation and you will, eventually, deal with everyone,
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and will do so many times over your career. Courtesy,
respect, good grace, honesty and diligence is remembered.
As is rudeness, incompetence, laziness and dishonesty.
Your devotion to the highest ethical standard will see you
triumph, and if you follow the path of what is truly right,
then even if you lose, you won’t be wrong.

And sleep: geta good night’s sleep. Gamechanger.
Favorite thing to do in your free time?

Margaret River Cabernet and Chardonnay is, to paraphrase
Benjamin Franklin, proof that God loves us and wants us

to be happy. To enjoy it with my wife and now (just) adult
children is my greatest joy.

«
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STEP MEMBER PROFILE - HANNAH WILLIS

TEP, Senior Associate, Hall & Wilcox
Why did you join STEP?

| was encouraged to be involved with STEP from very early
in my career which started in Queensland. | attended many
STEP seminars and events in Brisbane and continued to

do so when | moved to Sydney. | learnt so much from the
seminars and it helped me meet many fellow practitioners,
both experienced and early career like me. Attending STEP
seminars and events showed me the benefits of being a
STEP member. | became a member as soon as | met the
requirements in 2013. | was working in Perth at the time,
so my first branch was WA!

Were you involved with STEP in any other countries,
if so how?

| have had wonderful opportunities to live and work in the
Cayman Islands and England. | was able to transfer my
STEP membership to the Cayman Islands branch and the
Central Southern branch in England respectively. The CPD
programs and formats were similar to Australia, and | found
them incredibly helpful to learn the Cayman and English law, | have been finding that many clients own assets in several
understand the different types of trusts those jurisdictions countries these days, and it has been necessary to work

have and to meet other professionals. |was surprised to with multiple lawyers around the globe to ensure the

come across so many Australians in each branch! client’s estate plan consistently and appropriately achieves
their wishes around the globe. The STEP directory has

What benefits has STEP brought you? been helpful in identifying practitioners in jurisdictions

] ) o ] that | don’t already have contacts in. It has been very
Being a STEP member has been invaluable in gaining technical rewarding working with a network of colleagues around the

skills and knowledge and connecting with other professionals.  \,4r1d to achieve a great outcome for the client (which has

I have practised predominately in estate planning whereyou  gometimes led to further cross-referrals).

do not often have the opportunity to work with other fellow

practitioners. The monthly CPD seminars have been essential What is the most challenging aspect of your work? How
to networking and connecting with other practitioners. do you see this area evolving?

During my time in Cayman, | learned that being a STEP Digital assets and cryptocurrency appear to be a rapidly
member is considered very highly in offshore jurisdictions  evolving area for succession law. More and more clients are
and my membership of STEP was instrumental in securing ~ owning some form of cryptocurrency, each with their own
employment. advantages and disadvantages.

Why do you find this area interesting? A recent monthly STEP seminar | attended was presented
by Jamie Reed of Nexus Reporting who explained and
This area of the law is never boring! Each family is unique demonstrated how cryptocurrency works. He addressed
and needs their estate planning tailored to their individual ~ both estate planning and estate administration issues in
and specific needs and dynamics. Itis constantly evolving, his presentation which highlighted to me that crypto is
particularly lately with the emergence of digital assetsand  an asset that needs particular attention during the estate
cryptocurrencies. planning process to ensure the asset is not ‘lost’ on death.
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STEP MEMBER PROFILE - HANNAH WILLIS CONTINUED...

Best piece of advice given and/or - what pearls of
wisdom would you share with younger lawyers?

The best piece of advice I've received is that you will never
know everything and will be learning for your entire career/
life. When a client asks a question you don’t know the
answer to, it’s ok to admit you don’t know the answer but
ensure you find the answer and communicate it back to the
client as soon as possible.

Another incredibly helpful piece of advice | have received
is that it can be beneficial to start a meeting with a client by
asking about their biggest concern(s) and addressing that

first. Thisis a productive approach because clients often
come into a meeting very concerned about a particular
issue and until that has been addressed it is difficult for
them to focus on the other issues that need to be discussed.

Favorite thing to do in your free time?

One of my favourite things to do in my free time is travel. If
I’'m not travelling, then I'll be planning my next trip.

| also enjoy the theatre, art galleries and spending time with
friends and family.

STEP MEMBERSHIP COMMITTEE UPDATE

2025 has started very well for STEP WA, including from
amembership perspective, where we have seen our
membership base continue to grow from strength to
strength.

The MPSC have been busy looking at ways to engage with
new legal, accounting and finance practitioners, whom
have an interest across the areas of trusts, estates, tax and
superannuation. We are currently engaging at a University
level, as well as offering junior practitioners heavily
reduced tickets to our regular CPD events.

We are also most focused on expanding our membership
base across experienced trust and estate practitioners, and
as such have retained our Member Bring Guest initiative,
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whereby an existing STEP WA member can bring a guest to
our 1-hour CPD events on a complimentary basis.

Please reach out with any questions around membership
and to find out how being a STEP member can enhance
your practice.

Lee-Ann Cartoon, TEP
Principal, Succession Solutions
& STEP Membership and
Promotions Committee Chair
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STEP AUSTRALIA - WHAT’S HAPPENING?

2025 National Incapacity Conference

Registrations are now open for the STEP Australia National
Incapacity Conference 2025.

The Conference will be held at The Hyatt Regency in
Sydney, commencing with welcome drinks on the evening
of Sunday 3 August 2025 followed by two full days of high-
quality presentations.

The Conference Committee (chaired by Bryan Mitchell
and includes Evelyn Burke-Shyne from WA) has putin alot
of work planning for this year’s event, which will be STEP
Australia’s second National Incapacity Conference.

The STEP National Incapacity Conference
brings together leading international legal
and medical minds presenting on this very
topical growth area of Incapacity. It is not to
be missed.

The programme provides an unparalleled opportunity to
network with Australian trust and estate practitioners.

During the conference, STEP will be hosting a Delegate
Dinner on Monday 4 August 2025 and a Post-Conference
Social Event on Tuesday 5 August 2025 to conclude

the conference. All these events are included in the
registration fee.

We expect this conference to be a sellout and encourage
you to register now.

Multi-ticket discounts

If you purchase three or more tickets, you will be eligible
for the following discount:

* 3registrations — 5% discount off each registration

* 4registrations — 10% discount off each registration

* 5o0rmore registrations - 15% discount off each
registration

Please email Dior Locke, STEP Australia Operations
Manager, dior.locke@step.org to receive a promotional
code to use when purchasing

your tickets.
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Are CPD points important for you?

WA legal practitioners, unlike their colleagues interstate,
are unable to self-assess CPD. Either the CPD provider or
the event itself needs to be accredited for CPD with the
Legal Practice Board of Western Australia (LPBWA) before
points are available.

You may be aware from past conferences that not all
National Conferences have been accredited with the
LPBWA.

This year, STEP Australia, in collaboration with the STEP
WA Committee, is working on getting the National
Conference CPD approved with the LPBWA. If CPD points
are a deal breaker for you, watch this space.

Excellence Awards

Entries for the Third annual STEP Australia Excellence
Awards have been sought.

This STEP Australia initiative publicly recognises
exceptional and outstanding TEPs in Australia.

Each year Excellence Awards are awarded to TEPs that
stand out from their peers as leaders in their fields.

If you are STEP Member, you can nominate an Australian
TEP for these awards. The nomination process is simple
and involves filling out a form. The nominee is then invited
to submit their application. Applications are judged by an
expert panel.

There are two different awards depending on level of
experience:

» Excellence award - this is open to full TEP members
from all professions who have less than 25 years in
professional practice. Years in professional practice
both before and after achieving full TEP status are
relevant, not only the duration of STEP membership.
The winner will be a practitioner who has demonstrated
advanced technical expertise, leadership and
contribution to the profession and STEP over and above
what might reasonably be expected.

» Masters award - This award is open to full TEP
members from all professions who have been in
professional practice for over 25 years. The winner will
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STEP AUSTRALIA - WHAT’S HAPPENING? CONTINUED...

be a practitioner who has consistently demonstrated,
over an extended period, advanced technical expertise,
leadership and contribution to the profession and STEP
over and above what might reasonably be expected.

These awards are not just for lawyers. Applications are
open for all full TEPs from all disciplines.

You can find out more at

stepaustralia.com/step-excellence-award.

Partnerships Update

STEP Australia is building partnerships with other
professional bodies (especially non-lawyers) with a view to
building awareness and knowledge of the STEP brand and
leveraging STEP’s profile as a leading multi-disciplinary
association, and as an enabler of collaborative practice and
networking relationships.

STEP has been a contributor at The Tax Institute (TTI)
events for several years, including notably our standout
presence at the Death and Taxes event. As a result, STEP is
now quite well known across the TTI community.

We are aiming to raise STEP’s profile more with TTl ata
State-by-State level, penetrating deeper into their grass
roots by attending their Tax Forum events. We aim to attend
at least one different State Tax Forum event every year.

As mentioned in the last edition of this
Newsletter, STEP Australia is looking to
expand our brand awareness across other
professional bodies.

In June last year, STEP Australia and the SMSF Association
(SMSFA) presented a half-day conference In-step

with SMSFs. It was a virtual program presented by the
biggest names involved in the Australian Estate Planning
sector. Last year’s event was a success, with around 100
attendees.

I am on this year’s planning sub-committee of STEP
Australia’s new Partnerships Committee. | am pleased to
tell you that planning is underway to deliver the second
annual online In-step with SMSFs virtual conference, which
is expected to go live on 4 June 2025. Once again, watch
this space.
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The Partnerships Committee meets monthly and has
confirmed the importance of STEP building relationships
with accountants and financial advisers. Efforts need to be
made to build awareness of STEP with other professionals,
how it can benefit them and their clients, and to work out
ways to encourage them to become more engaged with
STEP practitioners and attend STEP events.

| attended the Financial Advice Association Australia
(FAAA) 2024 Annual Congress in Brisbane last November.
STEP Australia was granted complimentary entry and an
exhibitor stand at the event, as well as a free ticket to their
Gala Dinner and other networking sessions. At the dinner,
| met their chairman (WA) David Sharpe and their CEO
Sarah Abood.

This was part of a reciprocal arrangement. In return, STEP
Australia has agreed to allow an FAAA representative

to attend and take up a stand at our 2025 National
Conference. The FAAA Congress was a big event on a big
scale, with over 1,500 delegates and over 100 exhibitors
over 3 days.

While not many financial advisers in Australia are also STEP
members (you could count them on one or two hands),

| was fortunate to have Hari Maragos (STEP VIC-TAS),
financial adviser, help me at the STEP Australia stand and
to introduce me to hundreds of financial advisers over the
3 days - on top of the numerous other people who came
over to our stand and asked questions.

The FAAA Congress experience told me that there is
genuine interest amongst advisers about STEP. Most
advisers who spoke to me appreciated the relevance of
gaining specialist knowledge of trust and estate matters,
as a means to differentiate themselves from other advisers,
and they also understood the importance of building
collaborative networks with other trust and estate
professionals.

STEP Australia has shared the FAAA leads that we obtained
from the Congress with each of the relevant STEP Branches
so that they can follow up the advisers and invite them

to Branch events and address their new membership
enquiries.

One area where | see room for improvement by STEP is
to set up and promote clearer membership pathways for
financial advisers.
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Another is for STEP Australia and the Branches to make
their events more accessible to financial advisers, one
relevant part of which is CPD points recognition. A further
important aspect is to put on presentations that actually
cross the professions, e.g. a case study with a multi-
professional panel, similar to STEP WA’s 2024 Conference
at Notre Dame.

| hope the reciprocal arrangement with the FAAA will
continue and that | get an opportunity to attend FAAA
Congress 2025 held at the Perth Convention & Exhibition
Centre from November 18-20.

Sponsorship News

There is room for up to two additional sponsors on the
STEP Australia Newsletter, alongside current sponsor,
Perpetual.

The STEP Australia Newsletter is published quarterly and
features articles and relevant information from around
Australia and updates from our Branches and Members.
Itis delivered by e-newsletter to all STEP Members in
Australia. Hardcopies are made available at conferences
and events around Australia, including events run by /
with partnership organisations.

The Newsletter Sponsorship package includes:

1. Prominent Sponsor Branding on Newsletter

2. Prominent Sponsor Branding on STEP Australia
Website

3. Sponsor Acknowledgement - the Sponsor’s corporate
logo is featured in the email distribution of the STEP
Australia Newsletter

4. Opportunity to Feature in an Issue - by way of a
technical article, subject to committee and editorial
review, or by advertorial or brand awareness
advertisement within a newsletter.

5. Industry Exclusivity - The National Newsletter

sponsorship is limited to three (3) sponsors annually.
Each sponsor will have exclusivity within their industry.

If your firm is interested in gaining exposure to a national
audience in the trusts and estates space, please reach out
to Dior Locke, STEP Australia Operations Manager, via

dior.locke@step.org.
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By way of reminder, STEP Australia is always open for

new contributions to its newsletter. If you have given a
presentation to STEP, it may only require one short hop,
step and ajump to turnitinto an article for the newsletter.
If you are interested, please contact Dior, and she will
connect you with our National Newsletter Committee.

Technical resource library
Have you tried going into our resource library yet?

It’s an excellent resource available to all STEP members in
Australia online.

It includes a collection of past papers
presented at STEP Events, which are easily
searchable by key terms, speaker name
and branch.

New Administration Assistant

Dior Locke is the much loved Operations Manager of STEP
Australia. She has worked tirelessly for the Board and its
growing number of Committees and sub-committees over
many years. Her length of service and level of corporate
knowledge makes her an invaluable asset. Dior is
employed by STEP Australia part time at 3 days a week, but
she records significantly more hours beyond that leading
up to the National Conference and the annual face to face
Board meeting.

Dior has been simply brilliant in the work she has done for

us. Itisa minor miracle that she still has time to balance her
commitments in raising a young family. We owe her a big debt
of gratitude. If you come across Dior in your communications,
please acknowledge the amazing job she is doing.

The work of STEP Australia has continued to expand,
overstretching our finite resources, beyond even Dior’s
incredible capacity. Recognising our limitations, we
started exploring a variety of ways of supporting Dior.

Where we have landed is to employ a part time
Administration Assistant, Lucy Richardson, to help Dior.
Lucy commenced with us on 24 March 2025. Her contract
is initially based upon a 15 hour week and includes hours
from Tuesday to Thursday. If you come across Lucy in your
communications, please extend her a warm welcome.
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About Us

The STEP Australia Board currently comprises 10 directors,
with invitations extended to Branch Chairs and sometimes
also national sub-committee chairs, and it meets monthly
via Zoom.

Your WA directors on the Board are currently Loreena
Gillon (WA branch representative) and Jim O’Donnell (a
vice-chair).

State Branch Chairs who are not already on the Board,
including Janene Bon, are invited to attend Board meetings
as an observer.

During the year, STEP Australia shares
information with you in various ways.

OO 0000411 0401 0 4901
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While some communications sit between STEP Australia
and Branch Chairs, often our information will make its way
to you via STEP WA Branch communications - including
this Newsletter.

STEP Australia exists to support the Branches and STEP
members throughout Australia.

STEP Australia gratefully
acknowledges the support of STEP
WA in allowing us this space in the
STEP WA newsletter.

Jim O’Donnell, TEP
Partner, Jackson McDonald
& STEP Australia Co-Vice Chair
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RECENT CASES

Mak v Juventus Pty Ltd [2024] WASC 409
5 November 2024

Subject: In relation to a discretionary trust, where 2
persons are jointly named as guardians and required by
the trust deed to act jointly, does the death of one person
mean the survivor continues in office as guardian?

Key Facts
This case concerns proper construction of a trust deed.

The Manly Trust was established in 1983 as a discretionary
family trust by the plaintiff, Hay-Man Mak, and his wife, Edith.

Hay-Man and Edith Mak were appointed as both the
guardian and appointor of the trust, acting jointly.

The trust deed limited the exercise of defined ‘restricted
powers’ without the consent of the guardian and
precluded the exercise of ‘reserved powers’ if there ceased
to be a guardian.

In 1987, Edith passed away unexpectedly. Since Edith’s
death, Hay-Man Mak had assumed that he continued to
hold the office of guardian and the restricted and reserved
powers had been exercised and the Trust administered on
that basis.

The trust deed stipulated that where two people were
specified as acting ‘jointly’ that means ‘those persons
acting jointly’, so they could not act severally.

There was no provision in the trust deed that expressly
allowed for the appointment of a replacement guardian on
the death of the Guardian.

Key Takeaways

In construing the trust deed, the Court, applying Electricity
Generation Corporation v Woodside Energy Ltd (2014) 251 CLR

640 and Mercantiv Mercanti [2016] WASCA 206, noted that
the Trust Deed should be interpreted objectively, using the
same principles as contractual interpretation, considering:

* Thelanguage of the Deed;

e The context of the entire document including the
circumstances surrounding the deed and the commercial
purpose or objects sought to be achieved by it;
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* The purpose or objects of the trust.

* Theterms of the deed must be construed in such a way
that renders them 'all harmonious one with another’.

Applying those principles to the trust deed, the Court
reasoned:

1. The definitions of 'Guardian' and 'Appointor' in the
trust deed specified that where multiple persons are
named as acting jointly, it meant those persons must
act jointly. However, the schedule to the trust deed
described the 'Guardian' and 'Appointor' as ‘Hay-Man
Mak and Edith Mak jointly, not as ‘acting jointly’. The
court interpreted this to mean that while both were
alive, they had to act together, but it didn't mean the
office ceased to exist when one died.

2. Thetrust deed empowered the trustee to declare
that a person who might become Guardian could
be precluded from taking that appointment. This
supported the idea that the office of Guardian may
continue even if an originally appointed officeholder
vacates the office, leaving only one appointee.

3. Thetrust deed's clause regarding the Appointor's
power to remove a trustee implicitly assumed that
the last surviving Appointor would continue to have
the power of appointment until their death. The court
found that applying this same approach to the office of
Guardian would be consistent.

4. Thelanguage in the trust deed regarding the right of
a Trustee, Guardian, or Appointor to resign suggested
that these powers were attached to the offices rather
than being personal powers only exercisable jointly.

5. The proposed interpretation was supported by the
principle that when a power is annexed to an office
of atrust and granted to multiple people, the power
remains exercisable by the survivor(s).

6. The office of Guardian was intended to provide a
protective role in the Trust and there was practical
utility in having the surviving appointee continue in the
office following the death of the other appointee.

Ultimately, the court concluded that the trust deed should
be interpreted to allow the surviving jointly appointed
Guardian to continue to act in the office of Guardian with the
power to exercise the powers of the Guardian of the Trust.
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RECENT CASES CONTINUED...

Abbott v Abbott [2025] WASC 30
Delivered: 6 February 2025

Subject: Claims for family provision, in context of mutual
wills where one spouse is surviving.

Key Facts

This case concerns applications for family provision by two
sisters, Norelle and Luana, who were the daughters of the
Deceased.The Deceased was survived by three children and
a step-son (collectively the Children) and his wife (Shari).

The Deceased’s last will (Will) effectively gave his entire
estate to Shari as the primary beneficiary, and trustee,

of a trust (Testamentary Trust). The four Children were
specified beneficiaries of the Testamentary Trust, however
Shari, as trustee, had significant discretion over the
distributions and appointments under the Testamentary
Trust including a power to exclude a beneficiary.

The Will was the subject of a mutual will agreement
between the Deceased and Shari by which they each
agreed that they would distribute their estates consistently
with the provisions of the Will.

At trial, Shari accepted that the Will made no effective
provision for Norelle or Luana.

Applying Barns v Barns (2003) 214 CLR 169, Howard |
observed that the mutual will agreement did not of itself
prevent a family provision claim.

In assessing the family provision claims of each of Norelle
and Luana, Howard ] applied the two-stage process, and
principles, stated in Lemon v Mead [2017] WASCA 215:

1. Stage one: the jurisdictional question: whether
there has been a failure to make adequate provision
for the proper maintenance, support, education or
advancement in life of the claimant;

2. Stage two: exercising the Court’s discretion by reference
to the circumstances as they exist at the date of the order.

At paragraph 378, Howard ] considered superannuation
entitlements of a claimant and noted that whilst a claimant
might have significant superannuation entitlements,
superannuation law means that it is less significant in
assessing a claimant’s claim for more immediate provision.
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In respect of Norelle, the Court was satisfied that the
jurisdictional question was satisfied.

In exercising the discretion to make provision, the Court
considered that it was necessary to look beyond Norelle’s
net asset position, which was reasonably sound, and
consider herimmediate needs as evidenced by her monthly
shortfall of expenses over income and the restrictions on
access to her superannuation entitlements. At the time of
the judgment Norelle was 51 years old, so unable to access
her superannuation entitlements for some time.

In this context, and considering the future entitlements under
the mutual will agreement, the Court considered that it was
appropriate to make an award of $245,000 which made
provision for Norelle’s needs over the next six years. (The six
year period covered Norelle’s daughter completing school.)

The Court considered that the contractual obligations
imposed by the mutual will agreement were significant
and that the award in favour of Norelle was not intended
to bring forward her whole entitlement under the mutual
will agreement. Howard | also observed that he did not
consider an award of provision would be an occasion to
depart from the mutual will agreement.

In respect of Luana’s claim, the Court held that the jurisdictional
question was satisfied. However, the Court observed that it

was unable to determine the appropriate level of provision for
Luana based on the information presently before the Court
and sought submissions on how to proceed.

Key Takeaways

A mutual will agreement is not an impediment to a family
provision claim.

However, the future entitlements under such an agreement
are relevant to the assessment of whether the jurisdictional
question has been satisfied and, if so, the quantum of provision.

A claimant for provision might satisfy the court of an immediate
need for provision, even if their net asset position is ‘reasonably
sound’ where those assets are significantly comprised of assets
which they cannot readily use to meet theirimmediate needs.

The judgement confirms, at paragraph 409, that ‘an order
under the legislation is not an opportunity for the Court to
re-write a testator's will in anything other than the most
limited manner to make adequate provision!
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Kramer v Stone [2024] HCA 48
Delivered: 11 December 2024

Subject: what is required for an equitable estoppel by
encouragement? In particular, does liability arising

from the estoppel required encouragement of conduct
subsequent to the promise or actual knowledge of the acts
of reliance on the promise?

Key Facts

The case involved a dispute over a farm ("the Farm")
owned by Dame Leonie and her husband, Dr Harry, as joint
tenants. Dr Harry predeceased Dame Leonie, leaving her
as the sole owner of the Farm.

Dame Leonie was survived by two daughters, one of whom
was the first appellant as an executor of Dame Leonie’s
estate. The respondent, David Stone, had farmed the Farm
under an oral share farming agreement since 1975.

Three promises were made to David regarding the Farm:

(i) Intheearly 1980s, Dr Harry promised David a life
interest in the Farm, with the family retaining use of a
cottage.

(ii) Later DrHarry promised that he would leave the Farm

to Dame Leonie in his will, who would then leave it to

David in her will, allowing David to do as he wished

with it, again with the condition that their children

could use the cottage.

(iii) In 1988, shortly after Dr Harry's death, Dame Leonie
promised David "out of the blue" that the Farm would
pass to him upon her death, along with a sum of money,
to honour an agreement she and Dr Harry had made.

Only the final promise was made by Dame Leonie and,
therefore, the subject of the proceeding.

David relied on Dame Leonie's promise to his detriment
by continuing to share farm on the Farm for about 23
years, believing he would inherit it. Without this belief, he
would have terminated the share farming agreement and
pursued more remunerative employment.

David’s income from the Farm was "irregular and meagre",
and a fraction of what he could have earned if he had
terminated the share farming agreement. Further, his
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accommodation on the Farm was “substandard” as it
lacked insulation, fresh water to wash clothes, fans, air-
conditioning, fly screens and was vermin infested.

When Dame Leonie died she did not bequeath the Farm,
worth around $1.5 million, to David, instead she left him a
legacy of $200,000.

Lower court decisions

In the Supreme Court of New South Wales, before Robb |,
David succeeded in establishing that the circumstances
of the case gave rise to a proprietary estoppel by
encouragement against the estate of Dame Leonie. The
trial judge ordered that title to the Farm was held on trust
for David.

The Court of Appeal dismissed the executors’ appeal. The
executors subsequently appealed to the High Court on the
basis that the Court of Appeal erred in failing to recognise
that:

1. theequity in such cases arises after making the
voluntary promise, meaning that the promisor
must subsequently engage in conduct that further
encourages the promisee to rely on the promise; and

2. constructive knowledge of the detrimental reliance
is insufficient to establish unconscionability, at least
where knowledge is the only matter which would
support a finding of unconscionability.

High Court decision

The executor’s appeal was dismissed by the High Court in
a majority judgment (Gageler CJ, Gordon, Edelman and
Beech-Jones JJ), with Gleeson ] dissenting.

In dismissing the appeal, the majority reaffirmed the
requirements for an equitable estoppel, having regard to
established authorities such as Waltons Stores (Interstate)
Ltd v Maher (1988) 164 CLR 387. In the context of an
encouragement from a promise these requirements were
expressed as:

(a) there must be a “clear and unequivocal” promise made
by the promisor to the promisee;

(b) areasonable person in the promisor’s position must
have expected or intended, or the promisor did in fact
expect or intend, that the promisee would rely on such
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promise through an act, omission or course of conduct
(i.e. the encouragement for the promisee to act);

(c) the promisee relied upon the promise by acting or
omitting to act in the general manner that would have
been expected, which the promisee would not have
done in the absence of the promise; and

(d) consequently, the promisee will suffer detriment in the
event the promise is not fulfilled.

The majority held that if these four elements are satisfied
that there is no need for further encouragement after the
original promise is communicated.

As to the second element, it is sufficient for an estoppel

to arise either where the promisor actually expected

the promisee would rely on the promise or a reasonable
person in the promisor’s position would have expected or
intended the promise to rely on the promise (constructive
knowledge). Actual knowledge of reliance by the promisee
is not required.

The majority cited with approval the statement of
Lemming JA from the Court of Appeal decision:

"Why should it be necessary not only to know that

the defendant has encouraged the plaintiff to labour
under a false belief, but also to know that the plaintiff
has relied on the encouragement? The distinction

is quite artificial. Further, | can see no reason why

two landowners, both of whom make the same
representation to their neighbours who act uponiit,
should be in different positions if one is thereafter
absent from the country and has no means of knowing
what steps have been taken by the neighbour."

Gleeson J, in dissent, held that the appeal should be
allowed. In reaching that conclusion, her Honour focussed
on the voluntary nature of the promise and the maxim that
“equity will not assist a volunteer”.

After analysing a series of authorities including Walton
Stores and Giumelliv Giumelli (1999) 196 CLR 101, her
Honour concluded that the cases demonstrate that

for a proprietary estoppel by encouragement to arise
something more than a promise and detrimental reliance
on that promise is required. This “something more” is
usually satisfied by conduct of the promisor subsequent to
making the promise.
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Key Takeaways

The decision clarifies the requirements for establishing a
proprietary estoppel by encouragement.

The decision confirms the distinction between an estoppel
by encouragement and an estoppel by acquiescence, with
only estoppel by acquiescence requiring the estopped
party to have knowledge of the other party’s mistake so as
to give rise to a duty to speak up.

The dissenting decision of Gleeson ] identifies the
difficulties in establishing the necessary elements of
expectation/ intention (in sub-paragraph ‘b’ above), and
reliance (in sub-paragraph ‘c’ above) in a testamentary
context. Ordinarily it is not reasonable to rely upon a
representation by a living testator as to their intentions
for their will. Similarly, a testator would not normally
expect a promisee to rely upon a promise about their
testamentary intentions,, especially where there has been
achange in the circumstances of the testator or a shift in
the relationship between the parties.

The decision may expand the scope for relief of
disappointed promisees. In this case a proprietary
estoppel was established by a single representation
which was relied on to the promisee’s detriment. Whilst
the reliance was reasonably
expected, there were no further
acts of encouragement and no
knowledge by the promisor

of actual reliance on the
representation or the degree of
detrimentin fact incurred.

Michelle Bennett
Barrister, Francis Burt Chambers
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ELDER ABUSE - AGROWING EPIDEMIC?

During the largest intergenerational wealth transfer in history, what protection do the
elderly have against expectant beneficiaries suffering from early inheritance syndrome
and should professionals be the first line of defence?

Elder abuse is a term that is widely used by society. Most
practitioners may describe it, but can we define it? Identify
it? And more importantly how can we help protect our
clients againstit?

Just how big an issue is elder abuse? In 2017, a Lancet
Global Health review of 52 studies in 28 Countries
estimated that 1in 6 people (15.7%) of people aged 60
years and older were subject to some form of abuse'.
These statistics correlate to Australia’s findings. The
National Elder Abuse Prevalence Study, released in
December 2021, was the largest study to date regarding
elder abuse in Australia. The research suggests that
approximately 1in 6 older Australians experience elder
abuse each year2. Asat 30 June 2020, around 16% of

the Australian population was aged 65 and over, being
approximately 4.2 million people. 16% of 4.2 million is
approximately 672,000 cases of elder abuse a year. Just to
repeat that there are an estimated 672,000 elder abuse
cases within Australia per year.

Despite those staggering statistics, elder abuse is also

a potentially growing issue. Australia has an ageing
population, and the number of Australians aged 65 and
over is projected to rise to 23% of the population by
2060-20613. The Worldwide Health Organisation (WHO)
estimates that the global population of people aged 60
years and older will more than double, from 900 million in
2015 to about 2 billion in 2050%.

As estate planning practitioners, we must ask ourselves
how we can assist our clients and the pressures they face
from family and the rising living costs. Many questions
can arise when considering how to address the problem.
Would an earlier transfer of wealth, where financially
possible, alleviate these family tensions? Should greater

penalties be putin place for those who abuse the elderly?
Or is more protection required for the elderly?

What exactly is elder abuse? The most used formal
definition of elder abuse is that which first appeared in

the “Toronto Declaration”. The Toronto Declaration on the
Global Prevention of Elder Abuse (Toronto Declaration)
was an international call to action by the WHO, the
University of Toronto and the International Network for the
Prevention of Elder Abuse (INEPA). The definition of elder
abuse that appears in the Toronto Declaration and which
widely accepted is as follows:

“Elder abuse is a single or repeated act, or a lack of
appropriate action, occurring within any relationship where
there is an expectation of trust, which causes harms or
distress to an older person”®

Elder abuse may take various forms:

* Physical - when someone causes bodily harm by
hitting, slapping or restraining a person against
their will.

¢ Psychological/emotional - this may include a caregiver
saying hurtful words, yelling, threatening or ignoring
the older adult. Keeping the person from seeing
close friends and relatives is also considered a form of
emotional abuse.

» Sexual - being any sexual activity to which the older
person has not consented.

* Financial - using someone’s money or property or
other assets illegally or improperly or forcing someone
to change their Will.

 Intentional or unintentional neglect - failing to provide
the necessities of life such as food, medication,
warmth etc.

the-rise-1-in-6-affected retrieved 2 January 2025
Attorney General Department, Protecting the Rights of Older Australians, https:

N

World Health Organisation, Abuse of older people on the rise - 1 in 6 affected, Smith, P https:

www.who.int/news/item/14-06-2017-abuse-of-older-people-on-

www.ag.gov.au/rights-and-protections/protecting-rights-older-australians#abuse-

of-older-people-in-australia retrieved 2 January 2025
Ibid
World Health Organisation, Abuse of older people, https:

w

IS

www.who.int/news-room/fact-sheets/detail /abuse-of-older-people retrieved 2 January 2025

@

Toronto Declaration on the Global Prevention of Elder Abuse. 2002. https:

eapon.ca/wp-content/uploads/2021/09/toronto_declaration_en.pdf retrieved 8 January 2024
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ELDER ABUSE - A GROWING EPIDEMIC? CONTINUED...

According to the WHO, Elder abuse is considered a
violation of human rights® and a significant cause of injury,
iliness, lost productivity, isolation and despair.

The Australian Institute of Family Studies has published
evidence which shows that most abuse of older people
is intra-familial and intergenerational, making it a
challenging and complex to address’. Financial abuse
appears to be the most common form of elder abuse®.

As professionals, we are often the first to see the

unusual requests for funds or transfers of property so

it may be arguably justifiable that we should have an
obligation to flag unusual activity. Being required to
report suspected abuse is not new. Western Australia
has existing mandatory reporting legislation in relation
to other types of abuse. Since 1 January 2009,° doctors,
nurses, midwives, teachers and police officers have
been mandated to report child sexual abuse. The Family
Court Act 1997 (WA) also requires several professionals,
including family counsellors and legal practitioners, to
report suspected abuse or ill treatment of a child . With
such legislation in mind, should abuse of the elderly also
be mandated, and should lawyers, bankers, accountants
and financial advisers have greater responsibility to
protect the vulnerable?

It may be argued that how elder abuse is managed
depends on changing social attitudes and considering
how the wealth transfer occurs. As life expectancy has
increased, assets are often required to fund financial and
care needs for older individuals.

Within Australian society, there is a disparity in the wealth
and access to housing between generations. As a result
of strong economic conditions and the introduction of

the Superannuation Guarantee System in 1993 many of
the “baby boomer” generation have enjoyed significant
prosperity resulting in home ownership and a build-up
in wealth. In comparison, the younger generation are
often seen as struggling to get into the housing market
and home ownership is frequently cited as a source of
intergenerational inequality." According to PropTrack,
a household earning the median income in Australia
can now afford just 13% of the homes sold across the
country'?,

These competing interests results in a tension between

the idea of wealth preservation or dispersal before or after
death to assist in property purchases. In short, the care
needs of older generations need to be funded, and the
wealth transfer expectations of the younger generations
managed. From a social policy perspective, attitudes and
expectations form a significant role in influencing the
conditions in which elder abuse occur. Research indicates
that there appears to have been an attitude shift from “self-
sacrifice” to “self-interest.”'®

Australia’s National Position

Since 2016, the Australian Government has led a range of
initiatives to respond to and prevent abuse of older people.
According to the Attorney General’s' website these include:

* Implementing the National Plan to Respond to the
Abuse of Older Australians and developing a successor
National Plan.

» Developing an Elder Abuse Knowledge Hub
(Compass.info).
Targeting research activities to strengthen our

understanding of the nature and prevalence of abuse in
Australia.

& Australian Human Rights Commission, Elder Abuse https://humanrights.gov.au/elderabuse retrieved 2 January 2025.

7 Australian Institute of Family Studies, Elder Abuse, https://aifs.gov.au/sites/default/files/publication-documents/rr35-elder-abuse-nov18_0.pdf retrieved

7 January 2025
8 |lbid
9 Section 124A and 124B of the Children and Community Services Act 2004 (WA)
19 Sections 5 and 160 of the Family Court Act 1997 (WA)

! The Centre For Independent Studies, Housing is becoming a pipe dream for young Aussies, https://www.cis.org.au/publication/housing-is-becoming-a-pipe-dream-

for-young-australians/ retrieved 7 January 2025

12 Ryan, P. and A. Moore (2023) Housing Affordability Report 2023 PropTrack retrieved 8 January 2025 https://www.proptrack.com.au/wp-content/uploads/2023/09

PropTrack-Housing-Affordability-Index-2023.pdf.

13 Australian Institute of Family Studies, Elder Abuse, https://aifs.gov.au/sites/default/files/publication-documents/rr35-elder-abuse-nov18_0.pdf retrieved

8 January 2025

4 Attorney-General’s Department, Protecting the Rights of Older Australians https:

retrieved 5 January 2024
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ELDER ABUSE - A GROWING EPIDEMIC? CONTINUED...

* Increasing specialist front-line services to support older
people and their families seeking help.

» Establishing a national helpline for elder abuse,
1800 ELDERHelp.

* Increasing community awareness and understanding
of the abuse of older people.

» Supporting the establishment of the national peak body
for elder abuse, Elder Abuse Action Australia (EAAA).

e Supporting the work of the Australian Human Rights
Commission's Age Discrimination Commissioner in
tackling ageism.

e Working with states and territories to reform enduring
powers of attorney arrangements.

“The National Plan to Respond to the Abuse of Older
Australians (Elder Abuse) 2019-2023 (National Plan)” was
launched in 2019. The second stage of the National Plan
covers the period 2024 to 2035. Consultation for the second
stage of the plan commenced December 12, 2024, and ended
17 February 2025. As part of the consultation, feedback
was sought from victims, and people and organisations
responding to or working towards ending elder abuse.

The second stage for the National Plan® consists of:

* A 10-year term, which will be underpinned by two
5-year action plans.

« Avision framed in terms of ending (rather than
responding to) elder abuse, consistent with the
National Plan to End Violence Against Women and
Children 2022-2032.

* Human rights focus and a cross-portfolio approach to
addressing underlying issues.

* Aclear commitment to monitor and evaluate the
effectiveness of the plan and report publicly on
implementation milestones.

Applicable legislation and penalties

How best to tackle elder abuse raises some complex
issues. Isit best addressed by an increase in criminal
penalties or a change in attitudes and education? In
conjunction with a push for social change, thereis also a
push for ensuring those guilty of elder abuse are punished

appropriately. Yetitis open to debate about whether
implementing more severe penalties is the correct
approach. Is the penalty for murder the only thing that
stops people from committing the act? Anincreased risk
in personal liability may in fact mean that people are less
likely to volunteer to help the elderly which would also
create a problem and stress on resources.

Responsibility for criminal law in Australia is divided
between state and territory parliaments and the
Commonwealth Parliament. The states and territories
have sought to provide for the prevention of elder abuse
through varying penalties.

Within Australia the biggest State or Territory response has
been by the ACT. In 2021, the ACT passed the Crimes (Offences
Against Vulnerable People) Legislation Amendment Act 2021
(ACT) which introduced new offences for the abuse of
vulnerable people that results in harm or a financial benefit.

The ACT also criminalised neglect of a vulnerable person,
and the failure to protect a vulnerable person from a criminal
offence. This legislation was done viaan amendment to the
Crimes Act 1900 and the Crimes (Sentencing) Act 2005 (ACT).
Together these changes mean that anyone found guilty of
committing financial elder abuse in the ACT could now face
up to three years in prison.

Western Australia - Penalties

Western Australia’s approach to Elder Abuse relies upon
the existing penalties, including legislation such as the
Criminal Code 1913 (WA) which covers a range of offences
including sexual offences and assault.

With a misuse of an Enduring Power of Attorney where an
attorney fails to fulfil the obligations of an attorney, they
may face a penalty. Section 107 of the Guardianship and
Administration Act 1990 (WA) (GAA) prescribes the penalty
for an attorney failing to keep proper records as $2,000. The
State Administrative Tribunal (SAT) also has the power, upon
application, to order an attorney to file records and copies
of accounts'® which may result in an order or revocation/
variation of an enduring power of attorney, though such
orders have been sparingly made and the reality is that some
attorneys may not have kept such records and accounts.

'S https:
16 Section 109 of the Guardianship and Administration Act (1990) (WA)
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ELDER ABUSE - A GROWING EPIDEMIC? CONTINUED...

Section 14 of the Acts Amendment (Consent to Medical
Treatment) Act 2008 (WA) (Amendment Act) required a
statutory review of the Guardianship and Administration Act
1990 (WA) (Act) and the relevant sections of The Criminal
Code as soon as practicable after the expiration of three
years from the commencement of the Amendment Act. The
Statutory Review of the Guardianship and Administration
Act 1990 (Statutory Review) was published in November
2015 and included 86 recommendations directed at
improving the operation and effectiveness of the GAA.

Afurther report of the Western Australian Select
Committee into elder abuse entitled “I never thought it
would happen to me: When trust is broken” was tabled

on 13 September 2018. Within the report, the Select
Committee referred to advice from the Attorney General
to introduce a Bill to urgently implement 77 of the
recommendations contained in the 2015 Statutory Review.
A 2018 Law Society Review of the Statutory Report on the
Guardianship and Administration Act 19908 also widely
supported the majority of proposes changes to the GAA
put forward in the 2015 report. These recommendations
have yet to be implemented.

Project 114 - Review of the Guardianship and
Administration Act

The Law Reform Commission Project 114 to review

of the Guardianship and Administration Act 1990 (WA)

is currently underway. The final report is due to be
provided to Government in April 2025. Whether any of
the recommendations put forward by the Law Reform
Commission are enacted will ultimately depend on the
government. Discussion Paper 1 of Project 114 canvassed
various issues including whether Western Australia should
adopt a supported decision-making model, the roles and
responsibilities of guardians and administrators and the
concept of capacity. Discussion paper 2 was released in
April 2025 and individuals and organisations are invited to
provide submissions. The submission deadline is 30 May.
Hopefully this review will result in greater protection for the

vulnerable and increased penalties for the perpetrators.

In the meantime, individuals and service providers within
the community may raise concerns to the Office of the
Public Advocate (OPA) about the welfare of an individual
with a decision making-disability. If a case warrants further
attention, an investigator from the OPA examines all
relevant information to determine whether an application
to the SAT, seeking the appointment of a guardian or
administrator, is required. Concerned individuals or
service providers may also make an application directly to
SAT if they are concerned about a person’s welfare. Such
concerns may be raised anonymously. An application
direct to SAT is appropriate if the matter is considered
urgent. SAT may then refer matters to the OPA for
investigation before it decides on whether to appoint an
alternative guardian or administrator.

Various organisations are available to assist practitioners to
identify and respond to elder abuse. The OPA'®, Advocare®
(anindependent peak body offering free and unbiased
services to persons over 65 with capacity) and the Alliance
for the Prevention of Elder Abuse?' (APEA) all provide
resources and support for how to deal with elder abuse.
The APEA Elder Abuse Protocol in particular, sets out a
useful five step approach for how best to respond to elder
abuse and summarises contact information and assistance
provided by various entities within Western Australia.

Elder abuse is not an easy problem to tackle. Given the
alarming anticipated growth, something more should be
done to protectindividuals. Whether greater penalties are
the answer is subject to debate.
On the one hand, people will be
punished more for their actions,
but the real issue is that the
actions shouldn’t have happened
in the first place.

Sarah Walton, TEP
Senior Lawyer, Equity Trustees

17 Department of the Attorney General, Statutory Review of the Guardianship and Administration Act 1990 Retrieved 16 March 2025 3698.pdf
18 2018MAR09 Submission - Review of statutory report on the Guardianship and Administration Act (amended following meeting with Council members) Retrieved

15 March 2025
19 Office of the Public Advocate
2 advocare.org.au

2 www.apeawa.advocare.org.au
22 APEA Elder Abuse Protocol https:

www.wa.gov.au/system/files/2022-03/Elder-Abuse-Protocols.pdf retrieved 16 March 2025.
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TRUSTS & THE DOCTRINE OF MERGER:
CAN ATRUST EXIST WHERE THE SOLE
BENEFICIARY AND SOLE TRUSTEE OF A
TRUST ARE THE SAME PERSON?

In Adamstoun Holdings Pty Ltd v Brogue Tableau Pty Ltd' (‘Adamstoun’), the Western
Australian Court of Appeal considered the rationale for the extinguishment of a trust where
a sole beneficiary becomes the sole trustee of a trust.

Adamstoun concerned an application by the appellants
for leave to appeal against the decision of Master Newnes
to dismiss the appellants’ strike-out application.? In the
proceedings before the Master?, the appellants sought to
strike-out the following contentions in the respondent’s
statement of claim:

that by reason of:

o Binningup Nominees Pty Ltd (Binningup
Nominees):

m inits capacity as trustee of the Binningup Estate
Unit Trust (Estate Trust), and

m holding all of the issued units in the Binningup
South Unit Trust (South Trust); and

o Binningup Nominees having become the sole
trustee of the South Trust pursuant to the deed
dated 22 April 1997,

“since 22 April 1997 Binningup Nominees has held ‘the
property which was or is or purports to be the trust
property of the [South Trust] on the trusts of the
[Estate Trust]’".

Relevantly, in earlier proceedings between Binningup
Nominees and the respondent, it had been held that this
was the effect of the deed dated 22 April 19974-i.e. the
effect of Binningup Nominees becoming the new and sole
trustee of the South Trust, as well as being the holder of all
issued units in the South Trust in its capacity as trustee of
the Estate Trust, was to extinguish the South Trust, with the
result that Binningup Nominees holds the property of the
South Trust on the trusts of the Estate Trust.

In that earlier decision, Pullin | observed (citations omitted):

"The first observation which | make is that there is no trust
involved in the [South] Trust. A trustee may be one of a
number of beneficiaries but cannot be the sole beneficiary.
If a trustee is the sole beneficiary, there is no trust
because there is no separate equitable interest vested
in the beneficiary. The legal and equitable interests
merge into full ownership. The result is that [Binningup
Nominees] holds the trust fund of the [South Trust],
including the South Land, on trust for the beneficiaries of
the [Estate] Trust." (emphasis added)

Decision in the proceedings before the Master

Pullin)’s conclusion was challenged by the appellantsin
the proceedings before the Master on two grounds:®

1. first, as the appellants were not parties to those earlier
proceedings and the judgment was not one in rem, they
are not bound by it; and

2. second, the Court’s conclusion in the earlier
proceedings is inconsistent with the subsequent
decision of the High Court in CPT Custodian Pty Ltd v
Commissioner of State Revenue (‘CPT Custodian’).”

In relation to the second ground, the appellants’
submitted, while it accepted the proposition that where
the sole beneficiary under a trust and the trustee of the
trust are the same person the equitable interest of the
beneficiary merges in its legal interest as trustee and the
trust is brought to an end, that was not the position in the
present case. Particularly: &

See Brogue v Binningup.

Binningup v Brogue [5]. Also cited in Adamstoun at [11].

Brogue v Binningup [16].

CPT Custodian Pty Ltd v Commissioner of State Revenue (2005) 79 ALJR 1724.
Brogue v Binningup [16]-[25].
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TRUSTS & THE DOCTRINE OF MERGER: CAN A TRUST EXIST
WHERE THE SOLE BENEFICIARY AND SOLE TRUSTEE OF A
TRUST ARE THE SAME PERSON? CONTINUED...

* thatresult will come about “only where the beneficiary
has an equitable interest in the trust property, and where
its equitable interest as beneficiary and its legal interest as
trustee in the trust property are equal and co extensive”;

* in CPT Custodian, the High Court had rejected
the notion that unit holders in a unit trust must be
considered the equitable owner of each asset of the
trust. The High Court held that “whether a unit holder is
the equitable owner of the trust property depends upon
the terms of the relevant trust deed”;

* inthe present case, the trust deeds of the South Trust
and the Estate Trust did not confer equitable ownership
of the trust property on the unit holders; and

e “itfollowed that the South Trust was not extinguished by
the appointment of Binningup Nominees as trustee but
that it remained enforceable in equity”.

The Master noted “It is well established that a person

cannot be the sole trustee and the sole beneficiary under the
one trust. Insuch a case the person's beneficial ownership

is inherent in the legal ownership and there is no need to
postulate a separate equitable estate”.° The Master also
noted Aickin )’s observation in DKLR Holding (No 2) Pty Ltd v
Commissioner of Stamp Duties (NSW)'° that the authorities
for that proposition go back a long way.

The Master noted “nothing that was said in CPT Custodian
was addressed to those long-established principles”, and the
issue in CPT Custodian was whether the beneficiary under
the relevant unit trust deed fell within the definition of an
"owner" in the Land Tax Act 1958 (Vic)."

The Master concluded he did not accept that Pullin)’s
conclusion that the South Trust had ceased to exist “is
necessarily inconsistent with the decision of the High Court
in CPT Custodian”.'? The Master also noted he did not need
to reach a concluded view as to whether the respondent’s
pleais correctin law and would refrain from doing so.
However, the Master concluded the respondent’s claim

was arguable, therefore, the appellants’ application was
dismissed."

Decision in Adamstoun

In Adamstoun, the Court of Appeal considered whether

the Master’s decision was “wrong or at least attended with
sufficient doubt to justify the grant of leave”.'* Ultimately, the
Court of Appeal dismissed the appellants’ application.™

The Court of Appeal held that the respondent’s contention
that “the South Trust had ceased to exist upon Binningup
Nominees become the new and sole trustee of the South
Trust” was reasonably arguable and supported by several
propositions.'® Relevantly (at [22]) (citations omitted):

» “Atrustee may be one of the beneficiaries of the trust but
cannot be the sole beneficiary."

* “Thetermination of a trust when a sole beneficiary
becomes the sole trustee is explained, in some authorities,
by reference to the doctrine of merger of estates.”

* “The term merger means that, where a lesser and a
greater estate in the same land come together and vest,
without any intermediate estate, in the same person
and in the samerright, the lesser [estate] is immediately
annihilated by operation of law. It is said to be ‘merged;,
ie, sunk or drowned, in the greater estate.”

» “At common law, merger operates irrespective of the
intention of the parties. In equity, however, a merger at
common law will not be recognised if it is contrary either to
the actual or the presumed intentions of the parties. By s
18 of the Property Law Act 1969 (WA), equity now prevails.
As noted in Ford and Lee, Principles of the Law of Trusts, at
[5012], the doctrine of merger of estates provides no more
than an incomplete analogy to explain the extinguishment
of the beneficiary’s equitable interest in the trust property
when a sole beneficiary becomes the sole trustee. The
authors advance three reasons for the incompleteness of
the analogy”, being:

® Brogue v Binningup [40].

19 DKLR Holding (No 2) Pty Ltd v Commissioner of Stamp Duties (NSW) (1982) 149 CLR 431 at 464 (Aickin J).

"' Brogue v Binningup [44].

12 Brogue v Binningup [52].

'3 Brogue v Binningup [49] - [52].
“ Adamstoun [19]-[20].

> Adamstoun [19]-[20].

6 Adamstoun [22].
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TRUSTS & THE DOCTRINE OF MERGER: CAN A TRUST EXIST
WHERE THE SOLE BENEFICIARY AND SOLE TRUSTEE OF A
TRUST ARE THE SAME PERSON? CONTINUED...

o “Firstly, there is no extinguishment of the beneficial
ownership if the beneficiary's equitable ownership and
the trustee's ownership are not co-extensive....;

o Secondly, the doctrine of merger of one legal estate in
another or one equitable estate in another operates
only where the holder of the greater estate acquires the
lesser estate in the sameright ...;

o Thirdly, there will be no merger of one legal estate
in another or one equitable estate in another if the
person in whom the two estates have become vested
intends that there should be no merger and there will
be a presumption against merger if it is to the interest
of the person who had the greater estate to prevent
it... Butif T holds property on trust for B and acquires
all of B's equitable interest under the trust for himself
beneficially, no expression of intention can produce the
result that T owes trust obligationsto T ...

e Thetrue, or atleast the preferable, rationale, for the
extinguishment of the beneficiary's equitable interest in
the trust property, when a sole beneficiary becomes the
sole trustee, is not the doctrine of merger of estates, but
rather the impossibility of rights and duties, which derive
from a trustee's personal obligation, being vested in one
person...”

The Court of Appeal went on to conclude it was reasonably
arguable that “there were no facts and circumstances which
would require equity to hold that merger did not occur upon
Binningup Nominees becoming the new and sole trustee

of the South Trust”. Further, it was reasonably arguable
that “the South Trust has collapsed, notwithstanding that

... Binningup Nominees has held all of the issued units in the
South Trust upon trust for the Estate Trust, and not for itself
beneficially”."

Takeaways

Adamstoun follows from the earlier decisions of the
Supreme Court of Western Australia that recognise it is
well established that a trust can cease to exist where the
same person is the sole trustee and the sole beneficiary
under the one trust.™

The propositions set out by the Court of Appeal suggest
that the rationale for why a trust is extinguished when the
sole beneficiary is or becomes the sole trustee of a trust

is "the impossibility of rights and duties, which derive from

a trustee's personal obligation, being vested in one person".
That equity would intervene to prevent estates merging in
some circumstances (for example, where the parties did
not intend that outcome) illustrates that the doctrine of
merger is merely an analogy for why the extinguishment of
trusts occurs. As eloquently noted by the authors of Ford
and Lee “no expression of intention can produce the result
that T owes trust obligations to T”.

More broadly, the case serves as a reminder that a trustee
can be one of a number of beneficiaries but should not

be the sole beneficiary: at least, not without careful
consideration of the consequences.

Michelle Hankey
Associate,

Bennett Litigation and
Commercial Law

Jonathan Haeusler, TEP
Commercial Counsel,
Bennett Litigation and
Commercial Law

7 Adamstoun [23].

'8 Binningup v Brogue. See also Master Newnes’ comments in Brogue v Binningup at [40].
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