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W
elcome to the 30th edition of the quarterly 
STEP Australia Newsletter.

I am humbled and honoured to now 
Chair the STEP Australia Board. It’s a role 
that I take on with the utmost respect for 

those who preceded me. I wish to thank Julie Van der Velde 
TEP, the immediate past Chair, in particular, for her leadership 
and guidance in preparing me for the role.

 I write this message fresh from attending the STEP Australia 
2025 National Incapacity Conference held in Sydney from 3–5 
August 2025. This year’s Conference was among the best I can 
remember. We had a record turnout from all around Australia and our 
region for STEP Australia’s second National Incapacity Conference. 

 All the presentations were meticulously prepared and 
thoroughly thought provoking. I was not alone in enjoying 
the enhanced learning experience that came from the multi-
disciplinary and multi-jurisdictional approach on the topic of 
incapacity. The multi-professional case study panel discussion 
at the end of day two was absolutely engaging. To that end, the 
Conference has set a strong benchmark that future national 
conferences and Branch events can follow. 

However, I believe that much more can be done by STEP 
across Australia to embrace and fulfil the vision and purpose 
expressed by George Tasker when he started STEP in 1991 to 
unite all of the practitioners in the trust and estate field and to 
cut across long-established professional boundaries. That is 
a vision I would like to see embraced and put into action more 
widely in Australia during my time as Chair. 

Working within our resources, I would like to see the unique 
specialist educational benefits of STEP unlocked and realised 
not just for lawyers but also for accountants and financial 
advisors. As a trust and estate lawyer with a tax specialisation 
and commerce (accounting) degree, I am acutely aware of 
the greater outcomes that can be achieved when we are 
informed by the combined strength of multiple professionals 
collaborating together on trust and estate problems. Problems 
are easier to solve when you can see the bigger picture.

All of our speakers and the organising committee deserve 
a big thank you for their ingenuity and hard work in putting 
together such an excellent programme and in delivering such 
a high quality educational and networking event at this year’s 
national conference. I cannot praise them highly enough. ■
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I
t is becoming more common-place to 
see estates with very little assets tending 
towards the conclusion that the estate 
is likely insolvent. Bankrupt deceased 
estates, director deaths, personal 

guarantees and the impact of deeds of company 
arrangements on guaranteed debts are all 
important issues practitioners should consider. 
The issue of insolvent deceased estates has 
broader implications because it requires the 
practitioner to look beyond the confines of the 
New South Wales Probate and Administration Act 
1898 (the Probate Act). It may require a review 
of the insolvency regime for deceased estates under both the 
Probate Act and the Bankruptcy Act 1966. Further, it may require 
an understanding of how the Corporations Act 2001 approaches 
sole director deaths in the context of managing corporate 
vehicles and estate administration, and managing payments of 
debts arising under personal guarantees and the effects of an 
effectuated deed of company arrangement. 

INSOLVENCY REGIME IN RELATION TO THE PROBATE 
JURISDICTION
An insolvent estate may be administered by either the 
Bankruptcy Act or the Probate Act, with the context of the estate 
generally influencing how it should be treated in practice. Indeed, 
the Probate Act imports certain bankruptcy principles, such 
as to paying creditors of an estate rateably or in a similar vein, 
according to the principles of pari passu. It should also be noted, 
however, that even if the estate is administered by a trustee in 
bankruptcy the legal personal representative (LPR) continues 
to represent the deceased and is thus responsible to carry 
out whatever functions the LPR is still able to perform, such as 
recovering funds that are not provable in an insolvent estate 
or, in other words, funds that typically sit outside an insolvent 
estate, such as proceeds of a life insurance policy1 or a bankrupt’s 
right to compensation for personal injury or wrong from their 
creditors.2

The Probate Act contains certain aspects of the Bankruptcy Act 
for the purpose of the administration of assets. For example, s.46C 
of the Probate Act. That section provides that where an estate is 
insolvent the deceased person’s real and personal estate shall, 
subject to the Bankruptcy Act, be administered in accordance 
with the rules set out in Part 1 of the Third Schedule of the Probate 
Act. As relevant to insolvent estates, Part 1 provides, among other 
things, that funeral, testamentary and administration expenses 
have priority.

Missing from the above schedule are the 
powers available under the Bankruptcy Act 
to the trustee in bankruptcy to avoid certain 
transactions, such as settlements, fraudulent 
dispositions and preferences between 
creditors within the remit of ss.120 to 123 of the 
Bankruptcy Act. This highlights the benefit of 
the Bankruptcy Act as against the Probate Act 
and becomes the defining moment as to when 
one would prefer the Bankruptcy Act over the 
Probate Act. 

If it is decided that the Bankruptcy Act is the 
appropriate regime, there are various steps to be 

followed that contain various technical procedural steps. In short, 
either the LPR of the deceased estate or creditor may present a 
creditor’s petition to sequestrate a deceased estate under Part 
XI of the Bankruptcy Act. There are two scenarios to consider 
from both the creditor’s perspective and LPR that advisors will 
need to be conscious of. A creditor petitioning under s.244 of 
the Bankruptcy Act is akin to issuing a creditor’s petition against 
a living person. Section 244 contains the relevant steps and 
monetary thresholds; however, a point of distinction is that there is 
no need for an act of bankruptcy in a deceased estate. If the LPR 
is petitioning under the Bankruptcy Act, the relevant procedure is 
contained within s.247 of the Bankruptcy Act. It is noteworthy that: 
•	 the preconditions that I have mentioned in s.244 are not 

present within s.247; 
•	 on application before the court, subsection 244(1A) provides 

the ‘widest possible discretion’ to the court on the question of 
making the order.

DEATH OF A DIRECTOR 
The death of a sole director of a company comes up regularly 
where you typically have a family run business and there is a clear 
succession plan to the deceased’s family, usually their children. 
Complications may arise in respect of the deceased’s interest in 
the company both as a director and shareholder. 

Where the deceased was the sole director and sole 
shareholder, s.201F(2) of the Corporations Act provides the 
solution. Here, the LPR can appoint a person as the director 
of the company. If a company is without a director, it must be 
remembered that there is a long-standing authority that if a 
company is without a director capable of making corporate 
decisions on its behalf, that scenario will warrant a winding up 
order.3 For present purposes, the remedy of a just and equitable 
winding up of a company can be found in s.461(1)(k) of the 
Corporations Act. 

Insolvency, probate and deceased 
directors

NICHOLAS J. SIMPSON, BARRISTER
13TH FLOOR ST JAMES HALL
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In line with any succession plan, this may be the last thing that 
the beneficiaries want to have happen and so acting promptly to 
address these issues may avoid a subsequent winding up and 
deregistration of the family company. 

PERSONAL GUARANTEES AND DEEDS OF COMPANY 
ARRANGEMENTS 
Finally, there is a notable relationship between the Corporations 
Act, the effect of a deed of company arrangement and the 
subsistence of personal guarantees even once the guarantor 
has died. Although there is not space to address in detail deeds 
of company arrangement (DOCA) and the law of personal 
guarantees, it suffices to say the following.

First, a personal guarantee requires: 
a.	 the existence, present or future, of a third-party obligation; and
b.	 a contract between two parties that is intended to secure the 

performance of the third party’s obligation.4

Second, a surety’s obligations are not discharged by the release 
of the principal’s obligation when that release is effected by 
operation of law – i.e., a statutory regime.5 

Third, a DOCA is a binding arrangement between a company and 
its creditors governing how the company’s affairs will be dealt with — 
and is agreed to after the company enters voluntary administration. 

One of the fundamental benefits of a DOCA from entry to 
effectuation, as between the company and its creditors, is that 
it releases the company from a debt to the extent that the deed 
provides for that release and to the extent that the creditor is bound 
by the deed (see s.444H of the Corporations Act). The mere fact 
of that release does not discharge the personal guarantee in the 
way that one would have expected under the common law (sees. 
444J of the Corporations Act). In short, this means that even if a 
principal’s debt has been released under a DOCA the personal 

guarantee may subsist, meaning that the deceased estate may 
still be liable if the debt was a personal guarantee of the deceased 
director. This situation was highlighted in TW Timber Treatment Pty 
Ltd v Giddings ,6 a non-deceased estate decision, concerning an 
unpaid credit contract of the outdoor furniture company that was 
personally guaranteed by the company’s director. The company was 
placed into voluntary administration, entered into a DOCA, and was 
consequently wound up and deregistered. Consistent with s.444H 
of the Corporations Act, the DOCA released the company from all 
claims by any creditor on the termination of the deed. On appeal, the 
court rejected the argument that the director’s remaining interest 
liability had been released. It did so by emphatically reminding the 
reader of the exception to the discharge of liabilities under personal 
guarantees by operation of law, which s.444J precisely preserves.7 

Giddings serves as a stark reminder about subsisting liability 
that may seriously affect a deceased estate, and indeed its ability 
to service its debts, and one to be mindful of in the context of 
administration that overlaps with issues of corporation law. 

CONCLUSION 
These three topics serve but a handful of areas that estate 
practitioners should be aware in the world of insolvency 
or otherwise the application of the Bankruptcy Act and the 
Corporations Act to deceased estates. ■

1	 Bankruptcy Act 1966 (Cth), s.116(2)(d)

2	 Berryman v Zurich Australia Ltd [2016] WASC 196

3	 Boyd v Feeney & Ors [2017] NSWSC 1595 at [53] and [54]

4	 Jowitt v Callaghan (1938) 38 SR NSW 512 at 516-517 per Jordan CJ

5	 McDonald v Dennys Lascelles Ltd [1933] HCA 25, 48 CLR 457, 479 – 480

6	 [2022] VSCA 147

7	 At [107]

STEP AUSTRALIA EXCELLENCE AWARDS WINNERS 
2025
Congratulations to Angela Cornford-Scott TEP of Cornford-
Scott Lawyers on being awarded the STEP Australia Masters 
Award 2025 and Esterina Azzi TEP of McCullough Robertson 
Lawyers on being awarded the STEP Australia Excellence 
Award 2025.

The winners of the STEP Australia Excellence Awards 2025 
were announced at the STEP Australia National Incapacity 
Conference Delegate Dinner held on 4 August 2025 at the Hyatt 
Regency Sydney.

The STEP Australia Excellence Awards recognise exceptional 
and outstanding Australian TEPs. Find out more about the STEP 
Australia Excellence Awards here
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F
rom 1 November 2025, Australia’s 
aged care system will undergo a major 
transformation. The federal Australian 
Government is introducing a new Aged 
Care Act 2024, replacing the 1997 

legislation and bringing in sweeping reforms that 
will affect how much Australians pay for aged care 
– especially those who are self-funded or partially 
supported by the Age Pension.

These reforms are designed to make the system 
more sustainable and fairer by aligning costs more 
closely with a resident’s capacity to pay. While the government 
will continue to fund around 75 per cent of aged care costs, the 
remaining share will increasingly fall to individuals based on their 
means.

WHY ARE THESE CHANGES HAPPENING?
The upcoming reforms stem from the Royal Commission into 

Aged Care Quality and Safety, which recommended significant 
structural and funding changes. Its final report, tabled in 
parliament in 2021, identified widespread challenges across the 
sector, including underfunding, inadequate staffing and declining 
financial viability for providers.

With the demand for aged care expected to surge from 
180,000 today to more than 750,000 residential places by 
2050, and nearly half of providers operating at a loss in 2024’s 
fiscal year, the government is acting to ensure the long-term 
sustainability of the system.

WHO WILL PAY MORE?
Under the new rules:
•	 All self-funded retirees will contribute more, between 

AUD20,000 and AUD50,000 extra per year, depending on 
their chosen quality of room and financial circumstances.

•	 Around 75 per cent of part pensioners and 30 per cent of full 
pensioners will also pay more.

•	 Low-means residents will remain protected and will not 
contribute more under the new structure.

KEY FEE CHANGES FROM 1 NOVEMBER 2025
Here’s a summary of the major changes affecting aged-care 
residents:
•	 Refundable accommodation deposits (RADs): Currently, 

RADs (formally known as bonds) are fully refunded when a 
resident leaves care. Under the new rules, providers will retain 
2 per cent of the RAD per year for up to five years, totalling a 10 
per cent retention amount.

•	 Daily accommodation payments (DAPs): Interest 
rates on unpaid RADs, currently locked in at the time 
of admission, will instead be indexed to inflation (CPI) 
twice a year.

•	 Basic daily care fee: This fee, set at 85 per cent of the 
full pension, remains unchanged.

•	 Hotelling supplement: Previously covered entirely 
by the government, this daily fee, which will start at 
AUD15.60, will now be means-tested, with residents 
contributing none, some or all of it, based on their 
financial circumstances.

•	 Higher everyday living fee (HELF): Replacing the current extra 
or additional services fee that ranges from AUD0 to AUD100, 
this charge will be negotiated only after a resident has moved 
into care, with built-in cooling-off periods and regular reviews. It 
will also be indexed to CPI.

•	 Non-clinical care contribution (NCCC): The current means 
tested fee has an annual cap of approximately AUD34,000 and 
a lifetime cap of approximately AUD82,000. The new NCCC 
will replace this means-tested fee. While clinical care will be fully 
funded by the government, residents will pay up to AUD101.16 per 
day, with no annual cap but a higher lifetime cap of AUD130,000.

WHAT STAYS THE SAME?
While the reforms introduce several new cost elements, some 
protections remain:
•	 RADs will remain government guaranteed and exempt from 

pension means-testing.
•	 The capped value of the principal residence for aged care 

purposes will remain at just over AUD200,000.
•	 Protected person rules (e.g., if a spouse remains in the home) 

continue unchanged.

WHAT THIS MEANS FOR FAMILIES
Anyone who enters care before 1 November 2025 will be 
grandfathered under the current system, potentially saving tens 
of thousands of dollars over the course of their stay.

For those entering after the transition, understanding the full 
impact of the new fees, especially how CPI indexation and means 
testing will affect ongoing contributions, is essential.

MY ADVICE: PLAN AHEAD
These reforms are a once-in-a-generation shift in how aged care 
is funded. While the intention is to create a more sustainable 
and equitable system, the changes also bring complexity. With 
multiple new fees, CPI indexing and higher contributions for 
many, expert advice is more important than ever. ■

Incoming Aged Care Act changes  

MICHAEL HORIN, DIRECTOR
CLARITY AGED CARE ADVISORS
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E
very Australian state and territory has 
legislation in place, giving each parent 
the right to appoint, by will or deed, 
a testamentary guardian(s) to act in 
relation to minor children following 

a parent’s death.1 Though similar, each act is not 
identical, and must also be read subject to the 
operation of Part VII of the Family Law Act 1975 
(FLA), which operates at a federal level.

In New South Wales, for example, the key 
provisions are as follows:  
•	 On a parent’s death, the surviving parent is to be a guardian of 

the minor, either alone or jointly with a guardian appointed by 
the deceased parent.2

•	 If the deceased parent has not appointed a guardian, or if the 
guardian(s) appointed by the deceased parent are deceased 
or refuse to act, the court may, if it thinks fit, appoint a guardian 
to act jointly with the surviving parent.3

•	 The parent of a minor may, by deed or will, appoint any person 
to be the guardian of the minor after the parent’s death.4 

•	 Any guardian appointed shall act jointly with the surviving 
parent, unless the surviving parent objects.5 

•	 Guardianship ceases upon the minor attaining the age of 18 
years.6 
In the other states and territories: 

•	 The South Australian, Tasmanian and Victorian legislation 
enables a ‘father’ or ‘mother’ to appoint a testamentary 
guardian,7 while in the Australian Capital Territory (ACT) and 
Queensland any parent or guardian of a minor may appoint a 
testamentary guardian by will or codicil.8 

•	 The ACT and Queensland legislation also gives greater 
detail around the powers, rights and duties of testamentary 
guardians.9 

•	 In Tasmania, a father may appoint a guardian regardless of 
whether the child’s mother remains living10 but a mother may only 
appoint a guardian to act after the death of both her and the father, 
unless a court is satisfied the father is not fit to be sole guardian.11 

•	 Western Australia is unique, as its legislation specifically 
incorporates the concepts encapsulated in the federal family 
law legislation. It provides that ‘A person who is appointed…as 
a child’s guardianhas parental responsibility for the child’,12 and 
permits any ‘person who has parental responsibility for a child’ 
to appoint a testamentary guardian(s) by deed or will. The 
definition of ‘parental responsibility’ replicates the definition 
contained in s.61B of the federal FLA.13 

GUARDIANSHIP VS PARENTAL RESPONSIBILITY 
Historically, the father of a legitimate child was considered sole 
guardian under the common law to the exclusion of the mother, with 

few exceptions.14 In England and Wales, the Tenures 
Abolition Act 166015 gave a father the right to appoint a 
guardian of his unmarried minor children following 
his death. This Act was part of the law applicable to 
the Australian colonies.16 

Eventually, the approach to guardianship and 
custody was modified. Following the enactment of 
the United Kingdom’s Guardianship of Infants Act 
1886, new legislation in the Australian jurisdictions 
introduced the concept of equal guardianship 
of mother and father, finally giving mothers 

guardianship of their own children after the death of their husbands 
and, like fathers, the right to appoint a testamentary guardian.17 

In general terms, ‘guardianship’ refers to the full range of rights 
and powers that an adult may exercise in relation to the upbringing 
of a child,18 namely powers relating to the child’s long-term welfare19  
as well as responsibility for daily care, control and custody.20 

The concepts of ‘guardianship’ and ‘custody’ that provide 
context to the state-based legislation were removed from the 
FLA with the passing of the Family Law Reform Act 1995 and 
replaced with a concept of ‘parental responsibility’. 

‘Parental responsibility’ is defined in s61B FLA to mean ‘all the 
duties, powers, responsibilities and authority which, by law, parents 
have in relation to children’. Under s.61C, ‘[e]ach of the parents of a 
child who is not 18 has parental responsibility for the child’. 

Parental responsibility can be displaced by a parenting 
order of the Federal Circuit and Family Court of Australia (the 
Family Court).21The effect of such an order is to confer parental 
responsibility (in the sense of ‘duties, powers, responsibilities or 
authority’)22for a child upon a person. A parenting order may deal 
with a variety of factors, set out in full in s.64B(2) FLA. In all cases, 
the ‘best interests’ of the child is the paramount consideration.23

The FLA says little about what occurs upon the death of 
those with parental responsibility.24Indeed, there is a complex 
relationship between testamentary guardianship as it exists 
under state and territory legislation (except Western Australia), 
and parental responsibility which is central to Pt VII FLA. 

It seems the federal legislation does not ‘cover the field’ with 
respect to testamentary guardianship – rather, s.4 FLA defines 
‘guardian’ to include ‘a person who has been granted (whether alone 
or jointly with another person or other persons) guardianship of the 
child under the law of…a State or Territory’ [emphasis added].25 

However, while there is an ability to appoint a testamentary 
guardian under state and territory legislation, this remains subject 
to any parenting order of the Family Court. In the event of a dispute 
or uncertainty, any concerned person may apply to the Family 
Court for parenting orders granting parental responsibility.26 

Accordingly, a testamentary guardianship appointment 
could be superseded by a subsequent parenting order. Indeed, 

No minor matter

ESTERINA AZZI TEP, SENIOR ASSOCIATE
MCCULLOUGH ROBERTSON LAWYERS 
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this occurred in Gelber v Halliday,27 Parker v Randolph28 and 
Walsworth & Ahern.29 In Monckton v Viola,30the Family Court 
gave sole parental responsibility to the surviving parent but in 
a hybrid way: making orders requiring the father to consult the 
testamentary guardian (appointed by the deceased mother) 
about major long-term decisions and the child’s education. 

To the extent that state or territory-based legislation empowers 
a parent to appoint a guardian by will to act jointly with the surviving 
parent of a child, it is arguable that such an appointment could have 
no effect in the absence of a court order.31 

Ultimately, law reform at the federal level would usefully clarify any 
degree of uncertainty as between the interaction of state and federal 
legislation in relation to these matters.32In the meantime, it seems that 
a testamentary guardian may be appointed but such appointment 
may be qualified or amended by application to the Family Court for 
contrary parenting orders. Clients ought to be advised accordingly. 

PRACTICAL CONSIDERATIONS IN APPOINTING A 
TESTAMENTARY GUARDIAN 
Notwithstanding the above, it seems clear that a testamentary 
guardianship appointment is still effective where: 
•	 the appointment is made by a sole surviving parent; or 
•	 the guardian is intended to be appointed only upon the death of 

both parents.33

The terms of any existing parenting order must always be 
considered.34

As to purported appointments that are joint with the surviving 
parent, testators ought to be advised that their testamentary 
guardianship appointments may not be upheld if challenged 
by a surviving parent. If it is correct that a guardian in this 
circumstance has no effectual powers in the absence of a court 
order, where matters are complex or likely to become contested 
it will likely be appropriate for the guardian to apply to the Family 
Court for an appropriate parenting order.35 Specialist family law 
advice ought to be obtained at the relevant time. 

As to the choice of guardian, this ought to be dictated by the 
best interests and needs of the child. It may be helpful for parents 
to brainstorm: 
1.	 family values; 
2.	 the child’s critical needs; 
3.	 logistical preferences; and 
4.	 available people. 

The next step would be to match the available people against 
the first three items.36 

A family member, such as an aunt, uncle or grandparent 
(though having regard to their age and physical and mental 
ability), is often suitable. Normally, it would be desirable for the 
child to be placed in an environment that is as similar as possible 
to that with which they have been accustomed.37 

It is usually sensible to appoint a single guardian and 
a substitute. This will avoid disagreements between joint 
decision-makers. It may not be appropriate to appoint a married 
or de facto couple, if future divorce or separation would add 
complexity to the ongoing guardianship role. 

It may not always be appropriate for the guardian to also be 
appointed executor or trustee of the child’s inheritance. Parents ought 
to ensure such a person is a prudent financial manager, and that a 
conflict does not arise between the guardian’s duty and interests.38

Although income or capital can be advanced by a trustee 
towards the maintenance, education or benefit of a minor 
beneficiary,39 some expenses borne by the guardian (for 
example, building or renovating a larger home to accommodate 
a larger family, or purchasing a larger vehicle for transportation)40 
may not be covered. To avoid financial hardship, provision for the 
guardian could be made in the deceased parent’s will.41 It may 
even be appropriate to ensure funds are available to the guardian 
to apply for a parenting order or defend a guardianship challenge, 
such as where the guardian is appointed jointly with a surviving 
parent whom the deceased parent deems wholly unfit to have 
sole parental responsibility for the child. 

Finally, parents may wish to leave (in a separate document 
accompanying their will) guidelines addressed to the guardians 
about matters arising in a child’s care, such as who ought (or 
ought not) to be involved in the child’s upbringing, lifestyle 
expectations, cultural values and religious instruction, education 
preferences, sports and hobbies, screen time and other matters. 

This article is drawn from a paper of the same title delivered by 
the writer on 28 August 2025 at the Law Society of NSW Specialist 
Accreditation Conference. ■
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(n 15) 250. 33 Mason & Handler (n 30) [10,101.1]. 34 Robert Monahan, ‘Testamentary 

Guardianship of Children’ (2019) 21(5&6) Retirement & Estate Planning Bulletin 46, 50. 
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