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27 February 2026 

 

Australian Tax Office 

Danijela Jablanovic, Individuals and Intermediaries 

By email only: danijela.jablanovic@ato.gov.au 

 

Dear Ms Jablanovic, 

 

RE: Draft Taxation Determination TD 2026/D1 

 

This submission is made by the Society of Trust & Estate Practitioners Australia Pty Limited 

(STEP Australia), which is the peak body for specialist practitioners from across Australia in 

the areas of trusts, estate planning and succession.  Our members advise and support the needs 

of families (young and old, wealthy and modest).  The objective of a STEP member is to 

advance the interests of families across generations.   

STEP Australia’s membership includes lawyers, accountants, financial wealth advisors and 

trustee company professionals from across Australia.  Our members bring a multi-disciplinary 

approach to the benefit of their clients, and this submission regarding Draft Taxation 

Determination TD 2026/D1 (the Draft TD) is made with the benefit of that experience and 

approach. 

Broadly speaking, STEP Australia supports the Draft TD and acknowledges the effort it 

represents to give greater clarity in the application of the main residence exemption. 

However, STEP Australia is concerned that there are parts of the Draft TD that are based on 

an incorrect understanding of the law of testamentary trusts and rights of residence, and to that 

extent the conclusions it draws are inaccurate. 

Specifically: 

(a) Whilst paragraphs 31 and 32 correctly recognise a distinction between the 

administration phase and the trustee phase of an estate, they fail to recognise that the 

rights which arise under both phases are rights which arise 'under a will'. 

Paragraphs 31-36 use that distinction to distinguish between a deceased’s will (on the 

one hand) and creation of a testamentary trust under that will (on the other hand). 

However, in terms of the source of the rights, there is no such distinction: by 

definition, a testamentary trust is a trust created by a will. It relies upon the will for its 

very existence. Whether the trust machinery exists in the will itself or in a schedule to 

the will is irrelevant; the creation of the trust is itself a disposition made under the will. 
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The example in paragraph 35 begins “Lalo dies and leaves a will with a testamentary 

trust deed annexed to it.  Probate is granted for both the will and the testamentary 

trust deed.”  With respect, this is a nonsensical example, because probate is simply 

granted of the will.  Probate is not granted separately for a testamentary trust 

(regardless of whether the trust provisions are annexed to the will or contained entirely 

within it).  The meaning and purpose of probate is to prove the validity of the will, and 

to give authority to the executors to administer and dispose of the estate in accordance 

with the will’s provisions.  This includes distributing the estate to any trust created by 

that will. 

(b) The term “will” (used in item 2(b) of s 118-195 of the ITAA) is not defined in the 

statute.  It should take its meaning from the general law, which does not draw any 

distinction between a will and a testamentary trust created under it.  To the extent that 

the Draft TD does otherwise, this is legally incorrect. 

(c) Whitby [2019] AATA 246 is not authority for a proposition that a will is separate and 

distinct from a testamentary trust created under it (and if it were, for the reasons above 

this is an unorthodox proposition and, as a single-member decision of a tribunal, the 

decision would be unlikely to be followed by a court).   

(d) Similarly, it is overly simplistic to say (as in paragraph 32) that “a deceased estate is 

created upon the death of a deceased, whereas a testamentary trust arises only after 

the deceased estate has been administered”.  A testamentary trust is created by the 

will.  Part of the administration of the estate involves transferring the relevant assets 

into the trust, but that can occur before the administration of the estate is complete (for 

example, there may be other assets in the estate which cannot be administered in their 

entirety before the testamentary trust is populated with assets). 

These points can be illustrated with an example which is highly relevant to the Draft TD: 

Justin is widowed and has three children: Alexander, Evelyn and Ingrid.  He owns a 

house, a portfolio of shares, and some cash.  His will makes the following distributions:  

o the house is to go to a testamentary trust for the purpose of allowing Ingrid to 

live in the house for five years after his death; 

o after Ingrid’s right to live in the house expires, the house falls into the residue of 

the estate; and 
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o the residue of the estate goes to his three children in equal shares. 

The administration of this estate will include: 

• transferring the house into the testamentary trust for the duration of Ingrid’s right of 

residence; and 

• at the end of the right of residence, receiving the house back into the estate to be 

distributed as part of residue. 

In other words, the testamentary trust and the estate itself will exist at the same time.  The 

estate cannot be fully administered until after the testamentary trust has come to an end, 

because the remainder of the testamentary trust will itself form part of the estate. 

STEP Australia considers that a right of residence that explicitly arises within a testamentary 

trust is a right which arises under the deceased’s will. 

STEP Australia also takes the view that a right of residence which arises within a 

testamentary trust as a result of the trustee discretion is a right which arises under the 

deceased’s will. 

Finally, STEP Australia disagrees with the conclusion expressed in paragraph 15 of the Draft 

TD that item 2(b) is limited to a right to occupy which has been expressly granted to an 

individual specifically named in the will.   

A right to occupy could be (and frequently is) given to a readily identifiable person/s who is 

nonetheless not identified by name.  Examples would be a right granted to “my oldest son”, or 

“my daughter and her three children”.  Particularly in handmade wills, this is commonplace.  

There is nothing in the language or purpose of item 2(b) which suggest that it should be read 

down so as to exclude such instances. 

If you would like to discuss any of the above, please contact myself, Jim O’Donnell TEP, 

STEP Australia Board Chair. 

Yours sincerely 

Jim O’Donnell TEP 

Chair of STEP Australia 
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