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The Manager, Superannuation
The Treasury

Australian Government
Langton Crescent

Parkes ACT 2600

Dear Treasury,

Preventing perpetrators from accessing victims’ super death benefits
Response to Consultation Paper — March 2026

| am writing to you on behalf of The Society of Trust and Estate Practitioners Australia
Limited (STEP Australia).

We are the peak body in Australia for specialist practitioners in the areas of trusts,
estate planning and succession.

STEP has a multi-disciplinary membership comprised of lawyers, accountants,
financial wealth advisors and trustee company professionals.

Our mission is to uphold high professional standards, inform public policy, promote
education and connect practitioners globally to share knowledge and best practice in
these specialist areas.

The issues raised in the Treasury Consultation paper “Preventing perpetrators from
accessing victims’ super death benefits” are of interest to STEP members.

Please find our responses to the Consultation questions overleaf.

If you have any questions, please contact me, Jim O’'Donnell TEP, STEP Australia
Board Chair.

Yours sincerely

Jim O’'Donnell TEP
Chair of STEP Australia

The Society of Trust and Estate Practitioners Australia Limited
ACN 150 462 061, registered office: Level 19, Inns of Court, 107 North Quay, Brisbane QId 4000 Australia
www.stepaustralia.com | www.step.org
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Responses to Consultation Questions

Current procedures

1.

To what extent do superannuation trustees understand, recognise and act
upon family and domestic violence-related systems abuse?

In relation to family and domestic-violence related systems abuse that would
fall within the forfeiture rule, with respect to APRA regulated funds, STEP
expects that this is to a reasonable level. There have been sufficient SCT and
AFCA cases and commentary on this to expect that APRA regulated funds
and experienced employees of them should be aware of the forfeiture rule
responsibilities that they have.

The same cannot necessarily be said of SMSFs.

To the extent that the issue refers to non-death circumstances, the expectation
is that there is no level of understanding. This non-death circumstance
probably exists primarily or, in a superannuation context perhaps only, in the
area of elder abuse. Where there is family and domestic violence in respect
of a superannuation fund member who has not died, the member is the only
one entitled to benefit from their superannuation interest. Any claim on their
superannuation that is in any way connected to family and domestic violence
is elder abuse.

Do the current legislative and regulatory arrangements (including AFCA
guidance about this issue) provide sufficient clarity to assist trustees in
consideration of family and domestic violence in death benefit cases?

Yes, for APRA regulated funds and no for non-APRA regulated funds (SMSFs)
insofar as the family and domestic violence falls within the forfeiture rule.
However, incorporating the principle into the SIS Act in the same way that
section 52 covenants can be assessed as expressions of trust law principles,
can be appropriate. Taking this approach provides compulsory guidance for
all superannuation funds.

Relevant to this issue are the constitutional principles commented upon below.

Do the existing principles-based expectations placed on trustees (i.e. in cases
where trustees currently have discretion) function well in practice?

This is unknown. Itis STEP Australia’s understanding that there is no national
reporting regime that records how many superannuation deaths involve
unlawful killing or how often trustees consider the forfeiture rule or how often
payments are withheld or re-directed on forfeiture grounds.
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In part this is because superannuation death benefit processes are carried out
by private trustees, not courts and commonly are often resolved confidentially
and are only litigated in exceptional cases.

Neither the ATO, APRA, ASIC, nor ASFA publishes statistics on forfeiture rule
applications in superannuation contexts.

The following comment relates to APRA regulated and SMSF funds.

STEP research suggests anecdotal evidence from industry bodies and
inquiries that superannuation trustees frequently lack confidence to apply the
forfeiture rule without a criminal conviction or a court order. Media reporting
and submissions from ASFA and law societies support this view.

But STEP Australia questions whether this is a problem.

There is a core constitutional principle that only courts may exercise judicial
power which includes determining guilt or responsibility for wrongdoing and
making binding, authoritative decisions affecting legal status or property
rights. STEP Australia suggests that this is beyond the duty and responsibility
of superannuation trustees to decide without a Court determination.

To what extent do these processes cause delays for trustees in death benefit
processing?

Given the nature of the degree of information needed and the level to be
satisfied that the forfeiture rule may apply, it is expected that if the issue is
raised there will be delays, commonly in the range of three or so years from
death to payment.

What forms of evidence are commonly considered by trustees in determining
whether an eligible beneficiary should be prevented from receiving a
superannuation death benefit due to family and domestic violence?

This is unknown, primarily due to the issue not being reportable and is only
‘visible’ where a complaint is brought. This comment relates to APRA
regulated and SMSF funds.

How frequently do trustees encounter situations where a binding death benefit
nomination has been made to a beneficiary suspected or convicted of family
and domestic violence, or where the governing rules would operate to require
a death benefit to be paid to such a beneficiary? How do trustees deal with
these situations?
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With respect to the frequency, this is unknown, primarily due to the issue not
being reportable and only being ‘visible’ where a complaint is brought. This
comment relates to APRA regulated and SMSF funds.

Trustees are able to deal with this situation where a forfeiture rule is exercised
and expressed by a Court. In this case the trustee simply follows the ruling
that is expressed.

Forfeiture-like rule

7.

Would codifying a forfeiture-like rule in relation to superannuation death
benefits be beneficial to the administration of superannuation death benefit
distributions?

Possibly, provided it could occur in a manner that provided complete clarity to
both trustees and members as to the circumstances in which the rule would
operate and to what effect, and provided the rule’s operation was not
inconsistent with the existing legislative regime modifying and codifying the
forfeiture rule in South Australia, New South Wales and the Australian Capital
Territory.

What barriers may exist in codifying a forfeiture-like rule?

A significant difficulty with codification is the need for the enacting legislation
to make clear the full range of circumstances in which the codified rule is to
apply and to what result. That is difficult and brings the risk of unintended or
unjust consequences. For example, Spouse A is charged with grievous bodily
harm for attacking Spouse B after enduring years of domestic violence at the
hands of Spouse B. Spouse A is convicted by a court of grievous bodily harm.
Spouses A and B remain together after that conviction is entered. If Spouse
B dies 10 years later of natural causes and leaves behind a binding death
benefit nomination in favour of Spouse A and the count of grievous bodily harm
is caught by a codified rule that invalidates the binding death benefit
nomination, there is a real risk of that outcome causing unjust and unintended
consequences. This highlights the danger of a strict approach to codification
that removes a trustee’s discretion.

Another obvious difficulty is how a codified rule will be enforced in the scenario
of a SMSF controlled by a perpetrator of domestic violence. This could
possibly be addressed by requiring the SMSF’s auditor to audit any payment
of death benefits so as to satisfy themselves that all applicable conditions are
met, including checking whether a distribution of death benefits infringes any
codified forfeiture-like rule. But what then? The consultation paper does not
meaningfully canvas how any legislation might address the unique
considerations that apply to SMSFs.
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10.

Finally and without intending to provide an exhaustive list of potential barriers,
how will a trustee be able to collate the necessary information to determine if
a codified rule has been enlivened on the facts of the claim before it,
particularly when the trustee will likely be relying on the claim forms and
information provided to it by interested family members who may include a
perpetrator of domestic violence. This difficulty is discussed further in the
below response to questions 12 and 15.

Should the codified rule, as it applies to death benefits, apply to convictions
for both murder and manslaughter?

STEP is concerned that strict codification by category of conviction could lead
to unjust and unintended consequences. Situations where that could occur
include:

e where the person convicted had diminished responsibility for their
actions by reason of a mental impairment;

e where, at the time of offending, the offender was a minor;

e where the perpetrator of a manslaughter charge had, similar to the
example given in STEP’s response to question 8 above, been the victim
of sustained domestic violence before eventually killing their abuser; or

e where the conviction had no relationship whatsoever with the member’s
death.

Any codification by category of conviction should require a causal connection
between the underlying offending and the member’s death and any resulting
forfeiture should be capable of court review. This is discussed further in
STEP’s response to questions 15 and 16 below.

Should the codified forfeiture rule, as it applies to death benefits, include
criminal convictions for offences beyond murder/manslaughter? If so, what
offences should be included?

Further to the responses to questions 7 to 9 above, STEP is not supportive of
strict codification by category of conviction. This is primarily due to the
concern that it could lead to unjust and unintended consequences.

Notwithstanding this, if codification by category of conviction is to occur, further
to STEP’s response to question 9 above there should be a requirement for a
causal nexus between the underlying act or omission giving rise to the
conviction and the death of the member. A lack of such nexus could lead to
an array of unjust and unintended consequences, including in the example
given in STEP’s response to question 8 above.
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Option 1 — Broad trustee discretion

1.

Under Option 1, would trustees have sufficient clarity as to the definition of
family and domestic violence, and the management of conflicting evidence, to
exercise their discretion effectively?

The SIS Act creates definitions which are interpreted on a state basis so,
taking that approach in relation to the definition of family and domestic
violence would provide a certain clarity. However, there would still be
difficulties for trustees to ensure consistency of decisions because of the
differing definitions of domestic and family violence around Australia and in
the family law sphere.

There is no substantive way to manage conflicting evidence when there is no
opportunity for the evidence to be tested. This issue is further exacerbated by
the parties to a dispute not being provided with the other parties’ submissions.
The trustees cannot be certain that they have been given a complete picture
from each of the parties and parties cannot be certain that they have answered
the other parties’ allegations because they are not aware of the precise nature
or detail of those allegations. In those circumstances, we submit that it is not
possible for a trustee to be in a position to determine whether it is appropriate
or not to set aside the beneficiary because the trustee is not necessarily in
possession of all relevant information.

The situation changes if the concern relates only to situations in which family
and domestic violence falls within the forfeiture rule. If this is the situation
being contemplated, then it may be possible to formalise the forfeiture rule into
the SIS Act as a process for the trustee to undertake (subject to the issues
raised in the responses to questions 7 to 10 above). By formalising it the SIS
Act, it can allow the trustee an ‘excuse process’ that delays death benefit
payment whilst the forfeiture rule plays out. At the present a death benefit
must be paid out as soon as reasonable. Commonly this is anticipated to be
6 months. Where a trustee perceives domestic violence perhaps the death
benefit process can be expanded to accommodate the time taken for a proper
review to be undertaken and the forfeiture process to be allowed to run.

One further difficulty is that the Consultation Paper is not clear as to whether
there ought to be a causal connection between the alleged family and
domestic violence and the member’s death. Further, if there is to be a causal
connection, the nature and extent of that connection would need to be clear.

STEP Australia condemns family and domestic violence but it is unclear how
the purpose of superannuation is connected to the issue if there is no causal
connection between the undertaking of the family and domestic violence and
the member’s death.

For example, how would a person who with diminished capacity who is a child
of the deceased member be treated if that child engaged in family and
domestic violence against the member but that violence did not relate to the
member’s death? The member may well be seen to have a responsibility to
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12.

13.

14.

14.1

provide for their child. Is that responsibility negated because of the family and
domestic violence?

The issue of family and domestic violence is complex and nuanced. It seems
a heavy burden to impose on superannuation trustees to navigate the issues
and make far-reaching determinations which may well be against what the
deceased member wanted to occur. As noted in this submission, this places
trustees in a position of making decisions which properly are judicial.

Would there be benefit in further guidance for considering family and domestic
violence behaviour where trustees have discretion?

STEP Australia submits that trustees could not, without further guidance as to
whether the domestic or family violence was required to have a causal
connection (and the nature and extent of that connection) with the member’s
death, be in a position to consider the appropriate course. And even then, as
stated above, placing trustees in a position to determine what ought to happen
with @ member’s superannuation is placing them in an invidious position.

Further, as stated above, if the parties to the dispute are not provided with the
precise allegations of family and domestic violence so as to answer those
allegations, a trustee cannot be in a position to consider the appropriate
course, because there is no certainty that they have a full picture of the
allegations.

Under Option 1, would trustees be required to substantially change their
processes for death benefit distributions where there is a binding nomination?
If so, to what extent would this impact processing times?

STEP Australia expects that adopting option 1 would require very substantial
change to trustees’ processes for death benefit distributions if the intention is
for trustees to consider allegations of family and domestic violence that do not
fall within the forfeiture rule. Naturally, this would increase processing times.
As noted above, it also requires trustees to make determinations in relation to
matters that generally require determination in a court.

How should trustees ensure procedural fairness when relying on non-judicial
evidence to assess family and domestic violence in death benefit claims?

Are the existing AFCA powers to consider complaints about trustees’ death
benefit distribution decisions sufficient to ensure procedural fairness under
this option? If not, what procedural fairness measures should be
implemented?

As noted above, one step towards procedural fairness would be for all parties’
submissions be made available to all other parties prior to the matter
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15.

Option
16.

proceeding to AFCA. In that way, it is more likely that the trustees have
complete submissions rather than each party potentially needing to “guess”
what allegations have been made by the other party and attempt to respond
to them. If this were to occur, disputes may not need to progress to review
because the parties and the trustee will have had complete arguments before
them, which would assist the trustee in making the initial decision.

Should trustees maintain discretion to include a perpetrator in a re-made death
benefit determination (for example, after substantially reducing their
proportion of the benefit), or should this discretion be entirely removed?

The difficulty with this question is that it is not clear whether the person referred
to as a perpetrator has been found to be such by a court nor whether the
person’s actions have a causal connection with the member’s death. If the
person has been found by a court to have committed family and domestic
violence but the actions have no causal connection with the member’s death
then the discretion should remain. For example, a Court may have made an
order in relation to family and domestic violence against the potential
beneficiary for their conduct in relation to the member that was resolved
several years prior to the member’s death and in circumstances in which the
member remained in a relationship with the potential beneficiary. In such
circumstances, the trustee ought not reduce the beneficiary’s entitlement
because to do so would be to place the trustee in the position of punishing the
beneficiary which is contrary to a trustee’s role.

As the Consultation Paper notes, perpetrators of family and domestic violence
are not always properly identified by police and not all matters are determined
by the courts. There is a real danger that injustice will arise if family members
of the deceased attempt to use the discretion of a trustee to punish an alleged
perpetrator and/or to enrich themselves at the alleged perpetrator’s expense.
This issue is placed in sharp focus when one considers that the Consultation
Paper refers to a trustee being satisfied that family and domestic violence did
not happen rather than being satisfied that it did. This appears to suggest that
any allegation that it did occur places the burden on the party who alleges it
didn’t to prove a negative, which is a very difficult position to be in.

2 — Prescribed approach
Which of Option 2a or Option 2b do you prefer?

For the reasons set out above, neither option is appropriate, given the above
comments about the need for trustees to have full information and even then,
being placed in effectively a judicial position. The below remarks are made
under cover of that broad observation, only if a prescribed approach is taken.

STEP Australia submits that if changes ought to be made so as to include
issues of allegations of family and domestic violence in the consideration of to
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17.

18.

whom to pay death benefits outside of the forfeiture rule, option 2a is
preferable.

In the example set out in relation to question 15, it can be seen that:

(a) arelevant court finding may have been made several years before the
member’s death,

(b)  and the conduct found by the court to have occurred may have no
relationship with the death of the member,

(c) and may be such that a reasonable person would not be of the view
that it should affect the perpetrator’s entitlement.

It should be borne in mind that family and domestic violence can be of the
most heinous kind and it can be conduct such as yelling or engaging in
multiple telephone calls or emails. These less heinous behaviours can be for
a limited period and during, for example, the breakdown of a relationship. If,
thereafter, the relationship continued in such a way as to mean that the
perpetrator is eligible to receive death benefits, it is important that the whole
situation is considered. Removing the ability to consider the entirety of the
circumstances, as considered in option 2b, would be likely to amount to
significant injustice.

However, STEP Australia would prefer option 2b in circumstances where a
court finding of wrongful death is expressed. It would then be appropriate for
there to be an auto-forfeiture, which may be restored by a court review.

As noted above, STEP Australia does not consider that superannuation
trustees can or should exercise any discretion that involves judicial
considerations.

Does the approach under Option 2 provide sufficient flexibility to capture
complex cases of family and domestic violence?

The difficulty with option 2 is that only court findings can be considered and
the circumstances may be such that the allegations have not been tested in
court. Having said that, STEP Australia does not support trustees being
placed in a position of having to, in essence, stand in the place of a judicial
officer and determine whether family and domestic violence has been
perpetrated against a member. The determination as to whether this has
occurred requires a deep understanding of family and domestic violence, its
effect on the participants, and the difficulties of making such a determination
in the absence of the evidence of the deceased member or in the absence of
the alleged perpetrator being able to test the evidence of the deceased
member or those who allege it occurred.

What court findings should be prescribed as relevant court findings?
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19.

20.

Option
21.

22.

Court findings ought to be restricted to findings that family and domestic
violence occurred by the beneficiary against the member and that there was
a causal connection between the beneficiary’s behaviour and the member’s
death such as to invoke the forfeiture rule.

Under option 2b, should relevant court findings be limited to criminal
convictions only?

The difficulty with this question is that the Consultation Paper does not make
it clear whether the intention is to only consider family and domestic violence
that is connected with the death of the member. In the family and domestic
violence space, initial orders are not generally made within the criminal law
sphere but within the sphere of specific family and domestic violence
legislation or family law legislation. Therefore, if relevant court findings are
limited to criminal convictions only, it would appear that it is not the initial
orders that are being used as the basis for a trustee’s consideration but the
breach of those orders. Before being in a position to respond to this question,
the concern that underlies the basis of the proposed changes would need to
be clear, which it currently is not from the Consultation Paper.

Would overall claims-handling costs or processing times be materially lower
under Option 2 compared with Option 1?

Although this question would best be addressed by superannuation trustees,
it would appear logical that if option 2b, in particular, was adopted, it would
take less time than option 1. It may be that option 2a would also take less
time to process than option 1 but it is the view of STEP Australia that the speed
of claims processing should not lead to a high risk of injustice being introduced
into the system.

3 — Referral to deceased estate or a court

Noting the potential costs and delays likely under any Option 3 avenue, should
there be a value of a benefit beneath which a different process should apply?

Although this may appear attractive initially, it does introduce the possibility of
two-tiered justice. STEP Australia does not currently support different
processes applying depending on the value of a benefit.

What, if any, action would be needed by states and territories to support or
facilitate a mechanism to provide for the payment of death benefits into court?

Courts generally have the ability to receive payments. However, this is usually
done after a proceeding has been commenced. It is doubtful that a court
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23.

24.
24.1

24.2

would want to receive a payment in the absence of any proceeding because
it is likely to cause administrative problems for the court if there was not a
requirement for a proceeding to be commenced. Therefore, it may be that
there would need to be a mechanism for parties to a disputed benefit being
required to commence a proceeding within a time period, and if they don’t the
trustee’s decision stands.

Alternatively, it may be that the superannuation fund should be given the
power to commence a proceeding to determine the issue.

Does allowing for death benefits to be paid to a court provide an adequate
solution for trustees in the situation where the LPR is the suspected
perpetrator, or where there is no LPR?

It may provide an adequate solution for trustees but there may be the need to
consider what approach ought to be taken in relation to taxation of the death
benefit. However, because a trustee may be required to commence a
proceeding to determine the issue when paying benefits to a court, STEP
Australia is of the view that trustees would not consider this an adequate
solution. Essentially, this is because a court requires a protagonist to make a
forfeiture order and it would not generally be suitable for a super trustee to
take this role. Therefore, it may be that the trustee is, rather than seeking a
forfeiture order, seeking a direction from the court as to what approach they
would be justified in taking in relation to the death benefit.

Note that where there is no LPR, the SIS act allows the trustee to pay to
anyone. This should remain and the forfeiture rule also continue to apply to
such a decision process.

If a death benefit is paid into court:

Which court would be most suitable to hear submissions and make
appropriate orders?

The Court ought to be the Supreme Court, which has experience with wills
and with forfeiture questions.

Should a court be asked to consider the distribution under the existing SIS Act
and governing rules processes or under succession law processes, noting that
payment to the court has occurred in lieu of payment into an estate?

This question appears to be made on the basis of certain comments in the
Consultation Paper. What is said in the Introduction about “courts routinely
decid(ing) matters ... (of) whether an applicant’s character and conduct,
including violence or abuse towards the deceased, should disentitle them from
the proceeds of the estate” and under the Analysis of Option 3, in which it is
said that “(t)he processes for settling a person’s estate have well established
judicial practices for considering and handling misconduct, including evidence
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of family and domestic violence” is incorrect. This statement appears to ignore
the reality that, if there is no family provision or family maintenance proceeding
brought, the court is generally not involved in the distribution of an estate; the
estate will pass in accordance with the Will or the rules of intestacy.

When one considers the reality, it is clear that succession law processes would
only apply in certain limited circumstances. Therefore, STEP Australia
submits that the existing SIS Act and governing rules (or as they may be
amended following this consultation) would be the appropriate basis upon
which a court ought to consider the distribution.

Consultation questions — all options

25.

Which of the options (1, 2 or 3) do you consider most suitable?

STEP Australia considers that all of the options raise significant difficulties,
particularly in the absence of any clear guidance as to the precise nature of
the issue the reform is attempting to address. In the meantime, we set out
below our views of the proffered options.

Option 1 — Trustee-based model

STEP does not support this approach. It is tantamount to superannuation
trustees making judicial-like decisions potentially based on non-judicial
evidence of violence and resultant death. It would require them to engage in
quasi-criminal fact-finding, which they are specifically not skilled to do.

In the view of STEP Australia such an approach is constitutionally risky and
exposes trustees to litigation.

Option 2 — Conviction-based statutory bar

STEP can support an approach where forfeiture applies automatically
following the putative superannuation beneficiary being convicted of murder
or manslaughter or there is another Court statement to such effect. The sub-
approach expressed as 2b is favoured by STEP, that is, where a Court finding
of wrongful death is expressed there is an auto forfeiture, which may only be
restored by a Court review.

STEP does not consider that superannuation trustees are capable of exercise
of any discretion that involves considerations of a judicial manner.

Option 3 — Court-based model

STEP supports a process model that requires a Trustee to suspend payment
pending a Court action by another, of if no such action, then on the reasonable

Page 12 of 13



26.

basis of a domestic violence suspicion the Trustee can elect to pay the benefit
into Court pending a Court determination.

Where payment is suspended, the trustee is to follow the subsequent Court
order.

Where the payment is made into Court, the trustee payment duty is wholly
discharged but this may re-arise if the Court makes the subsequent
determination for the trustee to exercise of its lawful discretion taking into
account any direction of the Court.

STEP does not at this stage support a default that the superannuation is paid
to the estate of the member.

Note that any payment into Court will likely require delayed taxation outcomes.

Are you aware of any other options, or a combination of the above options,
that would achieve the intent of this reform?

STEP Australia agrees that reform is appropriate. This should include an
amendment to the SIS Act so as to codify some of the key principles that
currently exist under the concept commonly called the forfeiture rule. Noting
that the rule already applies and has been applied to superannuation interests,
a key and basic amendment is to direct trustees to consider it as part of the
superannuation death benefit process.

Thereafter, it is appropriate to link superannuation trustee death benefit
processes with court findings that trigger an operation of the forfeiture rule.
Principal among these processes is relaxing the requirement for prompt death
benefit payment when family and domestic violence abuse is alleged and the
facts may lead to the application of the forfeiture rule.

STEP Australia is of the view that great care is needed if the intent is to force
trustees to consider domestic violence in a death benefit decision process
where the domestic violence was not the cause of the member’s death. While
the concept has merit, it is putting the trustee into the role of punisher, which
many cases have said is not the role of a superannuation trustee.

END OF SUBMISSION
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