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WELCOME JIM O'DONNELL TEP

MESSAGE FROM
STEP AUSTRALIA CHAIR

elcome to the 32nd edition of the quarterly
STEP Australia Newsletter for May 2026.
| am delighted that the STEP Australia
National Trust & Estate Conference
2026 has sold out (virtual tickets are still
available). It promises to be an awesome event and | am looking
forwardtoit.

Our partnership efforts continue to build the profile of STEP
across the professions in Australia.

In February,a STEP Australia delegation attended the SMSF
Association National Conference and Thought Leadership
Breakfast (18—-20 February). On 27 February,a STEP Australia
delegation also met with Naomi Walsh, President of CA ANZ, to
discuss joint event opportunities. A joint event between STEP
Australia and the Family Law Education Network was also held
atthe ICC in Sydney on 27 March.

Looking ahead, a STEP Australia delegation will attend the
SMSF Association’s SMSF Technical Summit on 29-30 July
2026. We are also in discussion with the SMSF Association
about organising the third joint national webinar between our
two organisations.

We are collaborating with the FIA to provide online CPD
training modules for solicitors (STEP members) aimed
at effective will drafting for charitable gifts. This project is
currently in the pipeline.

As apeak body on trust and estate matters, one of our roles
is to make policy and advocacy (P&A) submissions. On 27
February, we lodged a submission to the Australian Tax Office
responding to draft TD 2026/D1regarding when a ‘right to
occupy’ adeceased person’s home entitles a beneficiary or
trustee to a capital gains tax main residence exemption.

Finally, although the STEP Australia Excellence Awards are
now biennial (with the next awards to be presented at the 2027
STEP Australia Conference), please start thinking about who
you would like to nominate. Nominations for 2027 will open at
the end of the 2026 calendar year. m

With best wishes,

Jim O’Donnell TEP
STEP Australia Chair
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FIDUCIARY OBLIGATION MARYANN DE MESTRE TEP

Case Study: The Estate of Shoushani;
Shoushani v Tadros

MARYANN DE MESTRE TEP, PRINCIPAL LAWYER
MDE MESTRE LAWYERS PTY

he decision of the Supreme Court

of New South Wales (the Court) in

The Estate of Shoushani: Shoushaniv

Tadros' provides a striking illustration

of how estate administration can
unravel where fiduciary obligations are ignored.
Although the facts are unusual, the case raises
importantissues concerning the protection of
vulnerable beneficiaries, the responsibilities of
personal representatives and practitioners, and
the supervisory role of the Court in safeguarding
the administration of estates.

For practitioners in succession law, the decision serves

as areminder that estate administration involves more than
procedural compliance. It requires the careful management of
trust, responsibility and often vulnerability within already strained
family relationships.

BACKGROUND
Mrs Souad Shoushani died in 2016.2 Her daughter, Camellia
Shoushani (later Camillia Tadros), was appointed administrator
of the estate.
The estate’s principal asset was residential property
in Sydney, which was sold, resulting in net estate funds of
approximately AUD1.6 million.®
Disputes subsequently arose between the administrator
and her brothers regarding their entitlements. Proceedings
were commenced in the Court, including family provision claims
brought by two of the brothers. The litigation was ultimately
resolved by a compromise approved by the Court in March 2021.
Court approval of the settlement was required because two
beneficiaries were under a legal disability. Their circumstances
placed themin a particularly vulnerable position and required the
Court to be satisfied that the compromise was in their interests.
The settlement provided for substantial payments to the
brothers from the estate. However, following approval of the
compromise, the administrator failed to distribute the agreed
amounts.* Requests for payment and information regarding the

administration went unanswered, leading to renewed proceedings.

MISAPPROPRIATION OF ESTATE FUNDS

When the matter returned to the Court, it became apparent that
estate funds had been transferred into accounts controlled by
the administrator and used for her personal purposes. Justice
Slattery found that estate funds had been misappropriated

on asignificant scale. Tadros was ultimately required to show

cause inrespect of AUD1,397,706 plus interest.®
Evidence indicated that the funds had been
spent over several years on personal expenses.
By the time tracing processes commenced,
only around AUD10,000 remained in the

estate account.® The Court characterised the
conduct as a serious failure of administration
that deprived beneficiaries of their entitiements
and undermined the integrity of the estate
administration process.” The misconduct was
particularly troubling given the vulnerability of
some beneficiaries.

THE COURT’S RESPONSE
The Court adopted several procedural measures designed to
identify the movement of estate funds and facilitate potential

i recovery. Justice Slattery permitted the administrator and

other recipients of estate monies to be examined orally.® These
examinations were intended to assist in tracing the movement
of assets and determining whether recovery proceedings might

i beviable. The Court relied on both statutory authority and its

inherent jurisdiction in making these orders.
The Court also made clear that the administrator could
no longer continue to exercise control over the estate. The

i proceedings raised the possibility of the Court assuming a more

direct supervisory role over the administration. This aspect of the
case highlights an important feature of succession law in New
South Wales: the Court’s ability to place an estate into general

¢ administration under its supervision. Although such orders

are uncommon, they allow the Court to assume a more direct
supervisory role where the ordinary administration process has
broken down. In practical terms, this enables the Court to control

i key stepsin the administration, give directions concerning the

management of estate assets and ensure that distributions
occur inaccordance with the Court’s oversight.

“This supervisory jurisdiction can
provide an important safeguard
where substantial assets are
involved or where beneficiaries are
particularly vulnerable.
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‘Shoushani demonstrates how
profoundly the administration of
an estate can fail when fiduciary
duties are disregarded.

The jurisdiction reflects the Court’s broader role in supervising
fiduciaries and protecting beneficiaries where misconduct
or maladministration is suspected. The availability of this
mechanism appears to be a distinctive feature of New South
Wales practice. In many other jurisdictions, a court’s intervention
is typically limited to removing a personal representative or
resolving discrete disputes, rather than supervising the ongoing
administration of the estate itself. As Shoushani® demonstrates,
this supervisory jurisdiction can provide animportant safeguard
where substantial assets are involved or where beneficiaries
are particularly vulnerable. Justice Slattery also observed that
the circumstances of the case may warrant consideration by
relevant authorities in relation to possible criminal conduct
arising from the misappropriation of estate funds.®

IMPLICATIONS FORPRACTITIONERS
Although the facts are extreme, the case raises several practical
considerations for solicitors involved in estate administration.

First, the case illustrates the risks that can arise where estate
funds are placed under the exclusive control of a personall
representative without independent oversight. Professional
involvement in estate administration frequently provides an
important safeguard against misuse of estate assets.

Second, the decision raises questions regarding the
responsibilities of practitioners when their retainer comes to
anend. Justice Slattery observed that there may be meritin
considering whether solicitors who cease acting should notify
beneficiaries if the estate will thereafter be administered without
legal representation. Such notification may allow beneficiaries to
seek advice or court intervention at an earlier stage if concerns
arise

Third, the decision demonstrates the willingness of the
Court to employ flexible procedural mechanismsincluding
oral examination and tracing processes to address suspected
maladministration.

LAW REFORM CONSIDERATIONS

The circumstances of Shoushani® also invite reflection on
whether additional safeguards should exist within the framework
governing estate administration.

One view is that stronger oversight mechanisms may be
warranted where estates involve substantial assets or vulnerable
beneficiaries. Possible reforms could include enhanced
reporting requirements for personal representatives or clearer
obligations upon solicitors who cease acting in estate matters.
Conversely, imposing additional regulatory requirements on
estate administration may increase costs and complexity
in circumstances where most personal representatives act

1
2
3

ia

i 5 Ibidatli8]
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honestly and competently. Existing fiduciary duties and the
Court’s supervisory jurisdiction already provide remedies where
i misconduct occurs.

Any reform must therefore balance the need to protect
vulnerable beneficiaries against the risk of imposing
unnecessary procedural burdens on routine estate
administration.

i CONCLUSION

Shoushani demonstrates how profoundly the administration of
an estate can fail when fiduciary duties are disregarded. The
case s particularly troubling, given the vulnerability of some
beneficiaries and the substantial depletion of estate assets
before the misconduct was identified.

For practitioners, the decision underscores the importance

© of transparency, careful management of estate funds and

early engagement with the Court where concerns arise. It also
highlights the value of the Court’s supervisory jurisdiction in
exceptional cases where the ordinary administration process
breaks down.

Ultimately, the case serves as areminder that estate

i administration rests upon trust: trust that personal
i representatives will act faithfully and that the legal system will

intervene where that trust is abused. m

The Estate of Shoushani: Shoushaniv Tadros [2025] NSWSC 1335

The Estate of Shoushani- Shoushaniv Tadros [2025] NSWSC 1335 at [9]
Ibid at [13]

Ibid at [18]

Ibid at [55]

Ibid at [46]

Ibid at [65]

The Estate of Shoushani: Shoushaniv Tadros [2025] NSWSC 1335
10 lbidat[121]
1 |bidat [114]-[116]

: 12 The Estate of Shoushani: Shoushani v Tadros [2025] NSWSC 1335
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Attorney responsibility:
defining the limits

CAMERON BAKER TEP, SENIOR MANAGER TRUSTEE SERVICES
PERPETUAL

s the population ages, those
acting as an enduring power of
attorney are increasingly required
toact for longer periods. Not
only are attorneys exposed to
the sustained demands of fiduciary decision-
making but their extended tenure heightens
scrutiny of their conduct, particularly after the
death of the principal, when decisions are often
examined through the lens of a disappointed
beneficiary of the principal's estate. The
recent Supreme Court of Victoria (the Court)
decision in Dunnv Perpetual Trustee Company Limited' provides
important guidance on the limits of an attorney’s duties in such
circumstances.

SOURCE OF ATTORNEY DUTIES
The relationship between an attorney and their principal is a
well-known example of a fiduciary relationship. The source of
the fiduciary duties owed to a principal is found in the various
state-based legislative regimes and the common law, and largely
overlaps. At common law, those duties include requiring the
attorney to actin the principal’s interests, not profiting from the
attorney’s position, avoiding conflicts of interest and acting with
due care, skill and diligence.?

For enduring attorneys, the usual position is that fiduciary
obligations are owed to the principal, not to those who might one
day benefit under the principal’'s will.2

CASE STUDY: NOT EVERY DISAPPOINTMENT CREATES
ADUTY (DUNN)

In Dunn v Perpetual Trustee Company Limited;* the Court rejected
aclaim by a beneficiary that Perpetual, the attorney under an
enduring power of attorney, owed her a duty of care during the
principal’s lifetime concerning the sale of property that had

been bequeathed to her. The property was sold due to the

rising care costs of the principal. The beneficiary contended the

“The Court did not accept that an
attorney’s role includes protecting
the financial expectations of future
beneficiaries.

attorney should have taken steps to preserve
her expected benefit, including by pursuing a
statutory will so she received a ‘proportionate’
outcome despite the asset sale. The claim
was framed in negligence and premised on a
novel duty of care, reflecting the fact that no
conventional fiduciary relationship existed
between the attorney and the beneficiaries of the
principal’s estate.

The Court did not accept that an attorney’s
role includes protecting the financial
expectations of future beneficiaries, and it

! dismissedthe negligence claim. Finanzio J found that:

- The claim failed the ‘salient features’ test as set out in Caltex
Refineries (Qld) Pty Ltd v Stavar,® which provides anon-
exhaustive list of features a novel duty must have in order for
it to arise, such as it must be coherent with existing law and
statute, is compatible with existing duties and the alleged harm
was in control of and foreseeable by the person who owed the
duty®

= Anyduty owed to the plaintiff beneficiary to procure a statutory
willand rearrange the testamentary wishes of the principal
would necessarily have to be owed to all beneficiaries, whose
interests were not aligned. Accordingly, a conflict of duties
would arise for the attorney in such acase.”

« Theattorney had no ability to ensure that a statutory will would
be made by the Court, let alone in the terms asserted by the
plaintiff.

- Evenifaduty existed, the Court was not satisfied that it was
breached because it was not established that the principal
lacked testamentary capacity at the time the duty was said to
arise.®

GOOD ADMINISTRATION IN PRACTICE
Throughout its administration, Perpetual took a
series of practical steps to ensure it was acting
in the principal’s best interests. Those steps
included engaging directly with the principal

to understand her wishes, considering
alternative courses of actionand

undertaking financial modelling

i when assessing the sale of
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“The case stands as a reminder that
although disappointment is an
inevitable feature of succession it
does not of itself create a duty.

property, seeking authorisation from the Victorian Civil and
Administrative Tribunal, and turning its mind to whether a
statutory will might be appropriate as circumstances evolved.

PRACTICAL TIPS FOR ADVISORS AND ATTORNEYS
When navigating what can sometimes be a complex web of
family dynamics, urgent health concerns of a principal and time-
critical financial decision-making, attorneys should consider the
following practices:

1. Anchor decisions to the principal’s interests and wishes
Files should clearly demonstrate how decisions advance
the principal’s welfare and reflect known preferences. A
statement of wishes can be a valuable tool for recording the
principal’s intentions, while any restrictions on an attorney’s
powers should be clearly documented in the power of
attorney itself.

2. Seek advice from experts
An attorney is not expected to bear their responsibilities
alone. Financial advisors can assist with investment and
strategic financial advice, accountants can provide tax and
financial reporting support, and legal practitioners can advise
on matters such as capacity issues and when statutory
will applications should be made. The help of accredited
specialists in legal and tax matters or the appointment of a
trustee company as attorney are often warranted in difficult
circumstances.

SPONSORED CONTENT CAMERON BAKER TEP

3. Document observations contemporaneously
Where capacity might later be debated, contemporaneous
records can carry more weight than reconstructions,
especially when determining issues of testamentary
capacity.° File notes still remain as critical records that can
thwart or defeat a claim from a disappointed beneficiary
when taking instructions for powers of attorney or wills.

4. Selecting the right attorney for the job
Not everyone is suited to the role of attorney, particularly
where decisions must be made under sustained pressure
and over an extended period. Careful consideration
should therefore be given to the benefits of independence
and professionals with sound knowledge of the fiduciary
landscape.

A CONCLUDING REFLECTION

The case stands as areminder that although disappointment is
aninevitable feature of succession it does not of itself create a
duty. Good attorneyship is measured by fidelity to the principal,
not by the satisfaction of beneficiaries. m

1 [2025]VSC799

See Dunn at [83] referencing Hospital Products Ltd v United States Surgical
Corporation [1984] HCA 64 (25 October 1984)

Dunnat 21

[2025] VSC 799

(2009) 75 NSWLR 649

Caltex Refheries (Qld) Pty Ltd v Stavar (2009) 75 NSWLR 649 at [103]
Dunnat75

Dunnat 101

Dunnat137

10 SeeDunnat [138-175]

N
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MENTORSHIP AND ADVOCACY

STEP Mentorship Programme 2027 -
applications open

STEP AUSTRALIA MENTORSHIP PROGRAMME

To participate in the STEP Australia 2027
National Mentorship Programme submit your

application today
Applications close 4 December 2026

Grow your career, expand your network, and give back to the
profession through the STEP Australia National Mentorship
Programme 2027. Open exclusively to STEP Membersin

STEP:

ADVISING FAMILIES ACROSS GENERATIONS

ve g

Apply Now

COLLEGE

Australia. Applications close 4 December 2026.

Find out more at: www.stepaustralia.com/step-

mentorship-programm

ADVOCACY

IN AUSTRALIA

ADVOCACY
IN AUSTRALIA

O\ www.stepaustralia.com/advocacy-and-policy-submissions-in-australia

Our advocacy in Australiais led by a dedicated National Policy
Committee, supporting STEP’s goal of being the leading
professional body advocating for trust and estate matters. Key

areas of advocacy are informed by the views and expertise of our

members, ensuring that our work reflects real-world experience
and emerging issues across the profession.

STEP Australia regularly makes submissions to government
and regulators on a range of technical issues affecting trusts,
estates, taxation and succession law. Recent submissions have
addressed matters such as tax administration for deceased
estates, succession law reform, and broader regulatory changes
impacting practitioners and their clients, demonstrating STEP’s
active role in shaping policy outcomes.

STEP Australia also contributes to public discourse through
media engagement and press releases. For example, our recent

media release highlighted concerns about inconsistencies in tax

: law, the risks posed by foreign investment reforms to inheritance

outcomes and shortcomings in proposals such as a national

i register of enduring powers of attorney. This reinforces STEP’s

position as an informed and constructive voice in public policy
debates.
In addition, STEP Australia maintains a transparent and

i accessible record of its advocacy work, including submissions

and press commentary, supporting a coordinated and
collaborative national approach. This ensures that a broad range

of expert perspectives is represented in policy discussions and
i that STEP continues to play a leading role in advancing trust and

estates practice in Australia.
View STEP Australia's Advocacy work here:

! www.stepaustralia.com/advocacy-and-policy-submissions-

in-australiam
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TEP AUSTRALIA WEBSITE

and national initiatives By visiting
the STEP Australia website.

You can find out more about STEP’s advocacy work,
upcoming events and conferences, industry news,
the latest webinars on demand and
national newsletters. You can also-access
our members’ technical resource library=s=
and see what’s happening with our N

international connections. ~ — —
STEP =i

ADVISING FAMILIES ACROSS GFNFRATIONS

WEB LINKS AND CONTACTS

STEP AUSTRALIA NATIONAL
COMMITTEE CONTACTS

Advocacy STEP Australia National Policy Committee Chair

T e Jennifer Sheean TEP
sﬁ- EP AU s TRALI A . ol sheean@qldbar.asn.au
EVENTS PROGRAMME www.stepaustralia.com/advocacy-and-policy-

submissions-in-australia

View the full events programme at
www.stepaustralia.com/events Sam Morphett TEP

Mentorship STEP Australia National Mentorship Committee Chair

smorphett@piperalderman.com.au

We welcome all STEP members to attend events hosted by other www.stepaustralia.com/step-mentorship-program

branches. . . .
Newsletter STEP Australia Newsletter Committee Chair

Esterina Azzi TEP
eazzi@mccullough.com.au
www.stepaustralia.com/step-australia-newsletters

For more information on the STEP Australia Events Calendar
contact Dior Locke at dior.locke@step.org

STEP AUSTRALIA WEBSITE INFORMATION Conference STEP Australia Conference Committee Chair
www.stepaustralia.com Bryan Mitchell TEP
bmitchell@mitchellsol.com.au
STEP WORLDWIDE WEBSITE INFORMATION Excellence STEP Australia National Excellence Awards
www.step.org Awards Committee Chair
Kimberley Martin TEP
SEE MORE ON EVENTS AND KEEP UP TO DATE kimberley_martin@wmmlaw_com_au
Keep informed on UpCOming STEP EVentS via the fO”OWing IinkS - www_stepaustra'ia_com/step_exce'|ence_award

STEP Australia Events Programme Partnerships STEP Australia National Partnership Committee Chair
www.stepaustralia.com/events Loreena Gillon TEP

Igillon@arithmos.com.au
STEP Worldwide Events
www.step.org/events

. . . STEPAUSTRALIANEWSLETTERCOMMITTEE

Register your interest to be a speaker at STEP Australia events by CHAIR:ESTERINA AZZI TEP, COMMITTEE MEMBERS: PAUL TRACEY TEP,

emailing Dior Locke at dior.locke@step.org KIMBERLEY MARTIN TEP AND DANIELLE BECHELET TEP

THE SUB-COMMITTEE WELCOMES EXPRESSIONS OF INTEREST FROM MEMBERS.
PLEASE EMAIL ANY FEEDBACK OREXPRESSIONS OF INTEREST TO

, n .
Can't make an event? Many speakers provide a paper for members. DIORLOCKE AT DIORLOCKE@STEPORG

Getincontact to find out more.
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