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23 June 2026 
 
The Hon Dr Jim Chalmers MP 
Treasurer of Australia, Australian Government, Parliament of Australia 
Parliament House 
Canberra ACT 2600, Australia 
By email only: Jim.Chalmers.MP@aph.gov.au 

 

Dear Treasurer, 

 

RE: Submission on the Proposed 30% Minimum Tax on Trust Distributions: Impact on 

Testamentary Trusts and Vulnerable Beneficiaries 

 

I am writing to you on behalf of The Society of Trust and Estate Practitioners Australia Limited 

(STEP Australia).  

 

We are the peak body in Australia for specialist practitioners in the areas of trusts, estate 

planning and succession.  

 

Our members advise and support the needs of families, ranging from those of modest means 
to high-net-worth individuals. The core objective of a STEP member is to advance and protect 
the interests of families across generations. 

STEP Australia’s membership includes lawyers, accountants, financial wealth advisors, and 
trustee company professionals. Our members bring a multidisciplinary, practical approach to 
the benefit of their clients, and this submission is made with the benefit of that extensive, 
hands-on experience. We have consulted our members across all Australian jurisdictions, and 
their collective professional feedback is incorporated throughout this response. 

1. Executive Summary and Overview 

Following the Budget announcement, STEP Australia was concerned that the 
proposed minimum tax regime may inadvertently capture testamentary trust 
arrangements established for genuine succession planning purposes. The Budget 
materials gave rise to significant uncertainty regarding the treatment of testamentary 
trusts, superannuation proceeds trusts and other family direct trust arrangements. To 
say the least this was creating widespread concern across the succession planning 
profession. Many STEP Australia members reported significant concern from clients 
who believed their existing estate planning arrangements, or proposed testamentary 
trust structures, may be adversely affected by the proposed measures.  

STEP Australia therefore welcomes the Government’s announcement of 18 June 
2026 confirming that income from all types of discretionary testamentary trusts 
established for genuine testamentary purposes will be exempt from the proposed 
minimum tax regime. This clarification addresses one of the principal concerns raised 
by STEP Australia and appropriately recognises that testamentary trusts perform 
fundamentally different functions from discretionary trusts established during a 
person’s lifetime. The announcement has provided welcome reassurance to 
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practitioners and families and represents an important acknowledgement of the 
legitimate role testamentary trusts play in Australian succession planning. 

However, notwithstanding this welcome development, a number of important 
technical and implementation issues remain unresolved and will require further 
consultation and legislative clarification. In particular, STEP Australia is concerned 
about: 

(a) the meaning of the phrase “established on or after 1 July 2028”; 

(b) the requirement that future testamentary trusts “can only benefit individuals 
and income tax exempt entities”; 

(c) the treatment of existing testamentary trust precedents containing broad 
discretionary beneficiary classes; 

(d) the treatment of powers enabling trustees to add beneficiaries; and 

(e) the operation of transitional arrangements. 

This submission addresses two broad issues.  

First, STEP Australia’s position on why testamentary discretionary trusts are 
fundamentally different from inter vivos discretionary trusts and should remain outside 
the proposed minimum tax regime.  

Second, identifying a number of technical and transitional issues arising from the 
Government’s 18 June 2026 announcement that require further clarification before 
legislation is developed. 

In addressing these issues, any reform should recognise that testamentary trusts 
serve a broader succession planning function than merely protecting vulnerable 
beneficiaries. It is the experience of STEP members that clients embrace 
testamentary trust planning out of motivations of love and care for family members. 
These represent the final word of a person in how they hand over their finances for 
the benefit of others. These are widely used to preserve family assets, facilitate 
intergenerational wealth transfer and provide flexibility to respond to future 
circumstances that cannot be anticipated when estate planning documents are 
prepared. 

STEP Australia notes the Government’s indication that further consultation will occur 
in relation to the integrity measures accompanying the exemption. That process will 
be critical to ensuring that the legislation appropriately accommodates established 
succession planning practices and avoids unintended consequences for Australian 
families.  

The Government’s willingness to refine the proposal in response to stakeholder 
feedback is encouraging and demonstrates the value of ongoing engagement with 
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specialist succession planning practitioners. STEP Australia respectfully requests the 
opportunity to participate in future stakeholder consultations, roundtables, working 
groups and exposure draft consultations relating to the development of these 
measures. Our members have substantial practical experience in this area and are 
well placed to provide practical insight into how the proposed measures will operate 
for Australian families. 

2. Distinct Characteristics and Practical Functions of Testamentary Trusts 

2.1 Testamentary Trusts Are Fundamentally Different from Inter Vivos 
Discretionary Trusts 

While the Government’s 18 June 2026 announcement has addressed a significant 
aspect of the uncertainty surrounding testamentary trusts, it remains important to 
understand the fundamental differences between testamentary trusts and inter vivos 
discretionary trusts, as those differences continue to inform the technical and 
implementation issues discussed later in this submission. 

Testamentary trusts are fundamentally different in purpose and operation from the 
inter vivos discretionary trust arrangements that appear to be the focus of the 
announced reforms. Unlike inter vivos discretionary trusts, testamentary trusts can 
only arise because somebody has died, and are inherently limited in scope because 
they can only be funded by assets owned personally by a deceased person at death.  

Furthermore, unlike inter vivos discretionary trusts, they cannot be created repeatedly 
or funded with newly generated wealth. They are, in substance, an extension of the 
deceased estate and form part of the mechanism by which a deceased person’s 
assets are administered and distributed. This significantly limits their utility as vehicles 
for ongoing income splitting and distinguishes them from arrangements that may be 
used to facilitate long-term tax minimisation strategies. 

Testamentary trusts have also long been recognised as important mechanisms for 
protecting vulnerable beneficiaries, preserving family assets and providing flexibility 
to respond to changing circumstances over time. However, they are not niche 
structures used only in cases involving disability or vulnerability. Rather, they are 
widely used by Australian families as part of ordinary succession planning to preserve 
family assets, facilitate intergenerational wealth transfer and provide flexibility in 
circumstances that cannot be predicted when a will is prepared.  

These characteristics help explain why testamentary trusts have historically been 
treated differently from inter vivos discretionary trusts, why they warrant distinct 
treatment under the proposed regime and why careful attention must be given to the 
scope and operation of the exemption announced on 18 June 2026. 
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Historically, testamentary trusts pre-date the Australia tax system and indeed its 
origins1 pre-date Australia.  

2.2 Testamentary Trusts Are Currently Subject to Tax-Integrity Measures 

Clearly a motivating principle arising from the 2026 Budget is an assessment that the 
testamentary trust is considered to be a tax device. Before we make representations 
on the true use and adoption principles in Australia of the testamentary trust, it is 
appropriate to identify existing tax-integrity measures. In summary these are; 

(a) Family Trust Election principles apply;2 

(b) Maximum income tax attribution to minors is capped to the asset value at 

death;3  

(c) Death and the State Supreme Court regulated probate process affirm the 
origins of the assets and value within a testamentary trust;4 

(d) The ATO recognises the distinction of the testamentary trust from the inter 
vivos trust and its death/probate origins for capital gains tax assessment 
purposes.5 

These are in addition to the myriad of other tax-integrity measures that apply to all 
trusts. The point to be made is that existing integrity measures exist and existing 
concessions are recognised as appropriate to trust arrangements that arise from a 
death. 

Indeed, the so-called tax attributes of allocating income to minors which is one (minor) 
feature of testamentary trusts can be said to have been originally the subject of an 
exception to a wider tax-integrity measure that is today found in  Division 6AA (taxation 
of minors) and which was inserted by the Income Tax Laws Amendment Act (No. 3) 
1980 (Cth). It applied from the 1980–81 income year. 

But taxation is not the major purpose for adopting a testamentary trust based estate 
plan.  

 
1  Trusts (including those created by will) come from English equity, which itself developed in 

medieval England. Testamentary-style arrangements existed even earlier in Roman law (e.g. 
fideicommissa, created by will). By the time of Henry VIII (16th century), trusts—including 
those arising under wills—were already well established legal planning strategies.  

2  These rules exist to prevent income splitting and loss trafficking outside a family and ensure 
that income, losses, franking credits and concessions stay within a defined group of family 
related persons/entities. 

3  This ‘limit’ was introduced by the Treasury Laws Amendment (2019 Measures No. 3) Act 
2019 (Cth), and it commenced on 23 June 2020. 

4  With the exception of Queensland in which State an application for a grant does not require 
a list of the deceased's assets and liabilities to form part of the application. 

5  See for example PS LA 2003/12. 
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2.3 The Broader Protective Functions of Testamentary Trusts 

The Government’s announcement of 18 June 2026 appropriately recognises that 
testamentary trusts serve functions that are fundamentally different from those 
performed by inter vivos discretionary trusts. The practical experience of STEP 
Australia members demonstrates that testamentary trusts are used in a wide range of 
circumstances to provide protection, flexibility and long-term financial security for 
beneficiaries whose future needs cannot always be predicted when estate planning 
arrangements are established. 
 
Importantly, the need for testamentary trust protection is not confined to narrowly 
defined categories of disability or vulnerability. Vulnerability arises in many different 
forms and often cannot be captured by rigid statutory definitions. Many Australians 
who benefit from testamentary trust protection would fall outside any narrow 
legislative category despite having a genuine need for the flexibility and protection 
such structures provide. 
 
The examples below illustrate some of the circumstances in which testamentary trusts 
are commonly used, why flexibility remains a critical feature of these arrangements, 
and why the Government’s decision, announced on 18 June 2026, to exempt 
discretionary testamentary trusts established for genuine testamentary purposes is 
both appropriate and necessary. 

2.3.1 Adults Living with Disability 

Many adults live with cognitive impairment, acquired brain injury, autism 
spectrum disorder, mental illness or degenerative conditions that significantly 
impair financial judgment, yet may not satisfy the strict eligibility criteria 
required to qualify as a beneficiary of a Special Disability Trust. 

STEP Australia notes that Special Disability Trusts were specifically 
identified in the Budget materials as being excluded from the proposed 
regime. While that exclusion is welcomed, there appears to be an assumption 
in some commentary that Special Disability Trusts provide a suitable 
alternative pathway for vulnerable beneficiaries. In practice, however, these 
structures are extremely limited. Eligibility requirements are narrow, meaning 
many genuinely vulnerable individuals do not qualify. Even where a 
beneficiary is eligible:  

(a) expenditure restrictions are highly prescriptive;  

(b) discretionary spending caps limit flexibility;  

(c) many families are unfamiliar with the complexity of the regime;  

(d) the complexity itself, and the consequences of non-compliance with 
requirements, generates increased advisory and professional 
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expenditures, often far in excess of the professional costs incurred in 
administering a discretionary trust; 

(e) the structure does not adequately accommodate many forms of 
vulnerability outside the defined “severe disability”.  

These limitations are further amplified by broader uncertainty regarding the 
availability and adequacy of government-funded support services for people 
living with disability and other vulnerabilities. Families are increasingly 
concerned that they may need to provide greater private financial support for 
loved ones where government-funded supports are insufficient, unavailable 
or subject to change over time.  

Families often establish testamentary trusts to ensure such beneficiaries 
have stable long-term financial support, are protected from exploitation, 
retain some autonomy while preserving a degree of oversight, and can 
access discretionary assistance as their circumstances change. These 
examples demonstrate why testamentary trusts continue to play an important 
protective role alongside more specialised statutory trust structures. 

Very many testamentary trusts are in fact disability trusts that do not satisfy 
the narrow definition of a Special Disability Trust. This is for many reasons, 
including that it can be used for the financial support of the family of the 
primary person who is identified for protection. 

2.3.2 Beneficiaries with Addiction or Gambling Issues 

Families frequently establish testamentary trusts where a child or beneficiary 
has a gambling addiction, substance dependency, chronic impulsive 
spending behaviours, or susceptibility to coercion and financial abuse. These 
vulnerable individuals will almost certainly not qualify for a Special Disability 
Trust and will be at great risk if they inherit assets personally or receive a 
fixed entitlement.  

In these cases, the flexibility of a testamentary discretionary trust is essential 
so trustees can pay expenses directly, withhold capital where necessary, 
provide staged support, and intervene when circumstances deteriorate. A 
rigid or “fixed” trust model is often wholly inappropriate because the very 
purpose of the trust is to adapt to changing risk profiles. These examples 
illustrate why flexibility and trustee discretion are often essential features of 
testamentary trust arrangements and why many beneficiaries requiring 
protection do not fall within traditional concepts of disability or vulnerability.  

2.3.3 Bankruptcy and Relationship Vulnerability 

Testamentary trusts are routinely used to protect inheritances where 
beneficiaries face risk that arise from the financial vicissitudes of life, are 
involved in unstable relationships, or may otherwise risk loss of inherited 
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family assets through poor decision making. These are not tax-driven 
arrangements; they are prudent asset preservation mechanisms designed to 
ensure intergenerational wealth, commonly parent or grandparent to child, is 
not unnecessarily dissipated and, rather, is preserved for a family’s future 
generations. 

2.3.4 Young Families Following the Death of a Parent 

Where a parent dies prematurely, leaving behind dependent children, 
testamentary trust structures are commonly used to provide ongoing financial 
support to a surviving spouse and children, preserve assets for the children 
over the long-term, provide flexibility as family circumstances evolve, protect 
assets from future relationship breakdowns, creditor issues or financial 
exploitation, and allow trustees to respond to changing educational, medical 
and living expenses over many years.  

Testamentary trusts are but a small part of the estate plan. In many cases, 
the primary assets involved, especially for younger families are ordinary 
family assets, including the family home, superannuation death benefits, and 
life insurance proceeds intended to replace the income of the deceased 
parent and relieve the surviving family from debt. No responsible estate 
planner can accurately predict the future needs of a surviving spouse and 
dependent children over the decades following the death of a parent. For that 
reason, flexibility and trustee discretion are essential features of the 
arrangement, not indicators of tax avoidance.  

Indeed the lived professional experience of the professional STEP member 
is that substantial thought is put into selecting who can and should be the 
trusted person(s) who is to manage the future of a testamentary trust. 

2.3.5 Ordinary Families and Intergenerational Asset Preservation 

While testamentary trusts are frequently used to protect vulnerable 
beneficiaries, they are also widely used by ordinary Australian families as 
part of prudent succession planning. 
 
Commonly, the succession planning ‘process’ will also include creating; 

(a) enduring powers of attorney; 

(b) enduring guardianship or health authorities; 

(c) binding or other superannuation nominations; 

(d) life insurance; 

(e) life estates, especially for the family home; 
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(f) minor children guardian appointments; and 

(g) burial and body directions. 

The point is that the testamentary trust concept is merely one part of a more 
fulsome estate plan. 

Many individuals implement testamentary trusts because they cannot predict 
future family circumstances and wish to provide trustees with the flexibility to 
respond appropriately to future events. 

These arrangements commonly seek to preserve family assets across 
generations, protect inheritances from future relationship breakdowns, 
creditor claims and family disputes, and ensure assets remain available for 
the long-term benefit of children and grandchildren. 

These objectives are longstanding and legitimate features of Australian6 
succession planning and should not be conflated with artificial income 
splitting arrangements. 

2.3.6 Minors Not Determined to Be Inherently “Vulnerable” 

Minors are, by definition, legally vulnerable. STEP Australia considers that 
the Government’s 18 June 2026 announcement is consistent with the 
longstanding policy rationale underpinning section 102AG of the Income Tax 
Assessment Act 1936 (Cth). Section 102AG and the broader Division 6AA 
regime reflect a deliberate policy choice by successive governments that 
children benefiting from testamentary trusts following a death should not be 
treated in the same manner as beneficiaries of ordinary discretionary trusts 
established during life. 

That policy distinction has existed for decades and recognises that 
inheritances and succession planning arrangements are fundamentally 
different from artificial income splitting arrangements. The rationale 
underpinning Division 6AA remains equally relevant today and provides 
important context for the distinct treatment of testamentary trusts under the 
proposed reforms. 

2.3.7 Practical Financial Consequences 

The Government’s announcement of 18 June 2026 appropriately avoids 
outcomes that may otherwise have had significant financial consequences 
for vulnerable beneficiaries, surviving spouses and dependent children. 

 
6  Testamentary trusts in estate planning are in fact an extremely basic and common feature 

of succession planning across the world and have been for centuries. 
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The practical impact of the originally proposed minimum tax regime can be 
illustrated by considering a modest annual distribution of $45,000 from a 
testamentary trust. Critical to this example is the recognition of the source of 
asset that generates the annual distribution. At an achievable 7½% annual 
return, the capital is $600,000. This must, for a testamentary trust, have 
evolved from the death of a person. For the average family this commonly 
will have been sourced from modest savings plus superannuation, with life 
insurance providing the primary financial security. 

Under the current taxation treatment applicable to testamentary trust 
distributions, a beneficiary may pay approximately $4,288 in tax after the 
benefit of ordinary tax-free thresholds and progressive marginal tax rates. By 
contrast, the application of a 30% minimum tax would result in tax of 
approximately $13,500 on the same distribution, reducing the amount 
available to the beneficiary by more than $9,200 per annum. 

This example illustrates why the concerns raised by STEP Australia 
members following the Budget announcement were significant. The practical 
effect of a minimum tax regime would have fallen most heavily on 
beneficiaries who would otherwise benefit from the progressive rate structure 
of the income tax system, including surviving spouses, dependent children, 
retirees and other beneficiaries with relatively modest incomes. In many 
cases, the reduced funds available would have directly affected living 
expenses, education costs, care needs and other long-term support 
requirements. 

The Government’s decision to exempt discretionary testamentary trusts 
established for genuine testamentary purposes appropriately avoids these 
outcomes and recognises the important protective and succession planning 
functions performed by such arrangements. 

2.4 Charitable Beneficiaries and Philanthropic Giving 

STEP Australia welcomes the indication that future testamentary trusts may remain 
exempt where they can benefit individuals and income tax exempt entities. This is 
important because many wills contain charitable gifts, charitable default beneficiaries, 
charitable gift over provisions, or discretionary powers enabling trustees to support 
charitable and community organisations. Such arrangements frequently reflect a 
willmaker’s longstanding philanthropic intentions and form an important part of 
succession planning. 

However, STEP Australia submits that where a testamentary trust does not satisfy the 
requirements for exemption because it includes beneficiaries who are neither 
individuals nor income tax exempt entities, any income ultimately distributed to an 
income tax exempt entity should not be disadvantaged by the operation of the 
minimum tax regime. To the extent that tax is paid at the trust level on amounts 
ultimately distributed to an income tax exempt entity, STEP Australia submits that an 
appropriate credit, refund or equivalent mechanism should be available so that the 
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income tax exempt entity is placed in the same position as if it had received the 
income directly. Any contrary outcome would reduce the funds available for charitable 
and community purposes, discourage philanthropic giving through testamentary trust 
structures and undermine the charitable intentions of willmakers. 

An alternate way of thinking about the testamentary trust structure issue is to ask why 
these identify non-individual beneficiaries. A primary reason is so as to enable family 
wealth accumulation. The current tax-system penalise the testamentary trust where 
the trustee is directed or motivated to save income for future needs such as education, 
which is often at least two decades in the future. A company beneficiary is often 
identified so as to address the tax-penalty that would otherwise arise from 
accumulating income. Enabling a testamentary trust to accumulate income without 
the penalty tax rules applying will address this issue. 

2.5 The Critical Importance of Operational Flexibility 

STEP Australia takes the view that flexibility in testamentary trusts is a central 
protective feature. Circumstances change over time: disabilities worsen, addictions 
relapse, relationships break down, care needs escalate, and financial abuse risks 
emerge unexpectedly. Trustees require discretion to respond appropriately. The 
Government’s announcement of 18 June 2026 is welcomed because it recognises the 
importance of preserving the flexibility inherent in testamentary trust arrangements 
and avoids outcomes that may otherwise have encouraged the use of less suitable 
and more rigid succession planning structures. 

The Government’s decision to exempt discretionary testamentary trusts appropriately 
reflects the reality that such structures are commonly established for succession 
planning and protective purposes rather than tax-driven objectives. From a 
succession planning perspective, discretionary testamentary trusts are often selected 
not for taxation reasons but because they provide the flexibility necessary to protect 
beneficiaries, preserve assets and respond to changing circumstances over time.  

STEP Australia’s members regularly administer testamentary trusts on behalf of 
vulnerable beneficiaries and young families. Their practical experience demonstrates 
that flexibility and trustee discretion are protective features designed to safeguard 
beneficiaries, rather than indicators of tax avoidance. 

In many cases, the trustee must retain the ability to determine whether, when and in 
what manner a beneficiary receives support. Some beneficiaries may require ongoing 
access to income but not capital. Others may require distributions to be withheld 
during periods of addiction, financial instability or vulnerability to exploitation. In other 
cases, trustees may need to adapt distributions as care needs, health conditions or 
family circumstances change over time.  

A taxation regime which favours fixed testamentary trusts over discretionary 
testamentary trusts risks inadvertently discouraging the use of the very structures 
most capable of providing long-term protection. Estate planning outcomes should be 
driven by the needs of beneficiaries and the intentions of willmakers, rather than by 
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tax settings that effectively penalise the use of discretionary protective arrangements. 
While fixed testamentary trusts may superficially appear to offer an alternative 
structure capable of preserving concessional taxation treatment, they are often unable 
to replicate the protective functions of discretionary testamentary trusts and may 
expose vulnerable beneficiaries to risks that a discretionary structure was specifically 
designed to address. The Government’s announcement of 18 June 2026 is therefore 
welcomed because it avoids these outcomes and recognises the important protective 
role performed by discretionary testamentary trusts.  

Importantly, once a beneficiary attains legal capacity and becomes absolutely entitled 
to the trust assets, the rule in Saunders v Vautier (1841) 4 Beav 115 permits that 
beneficiary (or all beneficiaries acting unanimously) to collapse the trust and demand 
immediate transfer of the assets outright. Depending on the construction of the 
particular trust and the drafting of its terms, this risk may be difficult to exclude. The 
consequences are irreversible: once the trust is collapsed and assets distributed, the 
protective structure is permanently lost. This fundamentally undermines the very 
purpose for which the arrangement was established.  

Vulnerabilities may emerge or intensify many years after a trust is created, including 
addiction relapse, cognitive decline, financial abuse, relationship breakdown or other 
circumstances requiring ongoing trustee oversight. It is often at precisely that point 
that the flexibility of a discretionary trust becomes most important. This further 
illustrates why flexibility and trustee discretion remain critical features of testamentary 
trust arrangements and why the Government’s decision to exempt discretionary 
testamentary trusts established for genuine testamentary purposes is both 
appropriate and necessary.  

3. Legislative Design, Implementation and Transitional Matters Requiring Further 
Clarification 

3.1 Transitional Arrangements and the Meaning of “Existing” and “Established” 

The interaction between the original Budget announcement and the Government’s 
announcement of 18 June 2026 creates significant uncertainty regarding the 
operation of the proposed transitional arrangements. 

The Budget papers stated that: 

“income from assets of testamentary trusts existing at announcement will also 
be excluded.” 

The Government’s announcement of 18 June 2026 subsequently stated that: 

“For discretionary testamentary trusts established on or after 1 July 2028, the 
exclusion will only apply...” 
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While the apparent intention to grandfather at least some testamentary trust 
arrangements is welcomed, both formulations give rise to significant uncertainty and 
may produce arbitrary outcomes unless clarified. 

The phrase “existing at announcement” is uncertain because it is unclear at what point 
a testamentary trust can properly be said to exist. Similarly, the concept of a 
testamentary trust being “established” is also uncertain and may give rise to many of 
the same practical difficulties. 

At present, it is unclear whether a testamentary trust should be regarded as existing 
or established:  

(a) upon execution of a will containing testamentary trust provisions; 

(b) upon the death of the willmaker;  

(c) once probate has been granted;  

(d) only once estate assets have been assented/transferred to the trustee; or 

(e) at some other point during the administration of the estate.  

Each interpretation produces materially different outcomes. The difficulty is 
compounded by the fact that the point at which a testamentary trust can be said to 
“exist” or “be established” may vary depending upon the terms of the will, the conduct 
of the legal personal representative and the progress of the estate administration. 
Reliance upon uncertain concepts of “existence” or “establishment” may create 
unnecessary disputes between taxpayers and the Australian Taxation Office and 
generate significant uncertainty for executors, trustees and beneficiaries.  

The uncertainty is further compounded in the case of estates that were only partially 
administered at the relevant transitional date or commencement date. For example, 
where some estate assets had already been appropriated to a testamentary trust 
before 1 July 2028 (consistent with the principles in IT 2622), but other estate assets 
were not appropriated until after that date, it is unclear whether different tax regimes 
could apply to assets held within the same testamentary trust.  

Such an outcome would be highly problematic in practice. Over time, assets may be 
sold, reinvested, merged with other trust assets or replaced, potentially requiring 
trustees to undertake complex and ongoing tracing exercises to determine which 
assets are treated as having been settled before or after the relevant commencement 
date. This would create significant compliance burdens, increase administration costs 
and potentially give rise to unworkable record-keeping requirements extending for 
decades after the administration of the estate has been completed. 

The uncertainty is particularly problematic because the relevant estate planning 
decision is made when a will containing testamentary trust provisions is executed, not 
when the willmaker subsequently dies, probate is granted, the testamentary trust is 
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said to be “established”, or estate assets are transferred. In many cases, such wills 
are prepared years earlier in reliance upon the then-existing legislative framework and 
reflected careful professional advice tailored to the circumstances of intended 
beneficiaries. 

The uncertainty also creates significant professional risk and exposure for advisers. 
Practitioners are currently required to advise clients and implement estate planning 
strategies without clarity as to how the proposed measures will ultimately apply. This 
places advisers in the difficult position of having to make recommendations in the 
absence of settled policy, increasing the risk of future disputes, client dissatisfaction 
and potential liability if the final legislation differs materially from current expectations. 

Any transitional regime that requires existing estate planning arrangements to be 
reviewed, amended or restructured by reference to an uncertain concept of when a 
testamentary trust is “established” gives rise to two significant and unfair barriers: 

(a) a Legal Barrier (Loss of Capacity): STEP Australia is concerned for elderly 
or incapacitated individuals who have already lost testamentary capacity. 
Because they cannot legally amend their wills, a transitional framework that 
depends upon the timing of death, probate, estate administration or the point 
at which a testamentary trust is regarded as having been established may 
permanently disadvantage these vulnerable families; and  

(b) a Financial Barrier (Cost of Restructuring): for many families (particularly 
those supporting beneficiaries with disabilities, regional families, or young 
families under financial strain), the cost of obtaining specialist legal and tax 
advice to review, amend or replace existing estate planning arrangements is 
completely prohibitive. In many cases, families may simply do nothing 
because they cannot afford to undertake complex reviews, disproportionately 
disadvantaging those least equipped to respond. 

STEP Australia submits that any grandfathering or transitional provisions should be 
determined by reference to the date upon which the relevant estate planning 
arrangement was implemented, rather than by reference to the date of death, the 
grant of probate, the appropriation of assets, or other events occurring during estate 
administration.  

In particular, consideration should be given to grandfathering testamentary trust 
arrangements contained in wills executed before a specified date.  

This approach is consistent with the transitional policy adopted by the New South 
Wales Parliament in the context of the foreign person surcharge regime introduced by 
the State Revenue Legislation Further Amendment Act 2020 (NSW). In that context, 
wills executed before 31 December 2020 were afforded grandfathering protection in 
relation to testamentary discretionary trusts, with eligibility determined by reference to 
the date the will was executed rather than the date of death, grant of probate or 
transfer of assets to the trust.  
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The rationale underlying the NSW approach is equally applicable here. Willmakers 
arrange their affairs in reliance upon the law then in force, often many years before 
death. Grandfathering should therefore be determined by reference to the date upon 
which the estate planning arrangement was implemented, rather than by reference to 
death, probate or estate administration. 

Further, the uncertainty is particularly acute because estate planning decisions are 
being made now, in the period between the Budget announcement, the 18 June 
announcement and the enactment of any legislation. Following the Budget 
announcement, many practitioners commenced advising clients and drafting wills on 
the basis that the proposed changes would apply from the date of announcement. 
Following the Government’s announcement of 18 June 2026, practitioners have 
already begun considering and implementing drafting approaches designed to 
accommodate the revised proposal. 

If the transitional position changes again, or if the final legislation differs materially 
from current expectations following consultation, many recently prepared wills may 
require amendment. This creates unnecessary cost, complexity and uncertainty for 
individuals who are attempting to finalise their estate planning arrangements in good 
faith and for the advisers assisting them. 

For this reason, STEP Australia submits that the Government should provide certainty 
as soon as possible by confirming that the exemption will apply by reference to the 
date a will containing testamentary trust provisions is executed, and that wills 
executed before 1 July 2028 will be grandfathered. This approach would allow 
willmakers and advisers to proceed with confidence while the legislation is finalised 
and would avoid the unfairness of requiring estate planning arrangements to be 
revisited because of changing policy positions during the consultation process. 

3.2 Meaning of “Genuine Testamentary Purposes” 

Noting the Government’s announcement on 18 June 2026, STEP Australia is 
concerned that the introduction of the phrase “genuine testamentary purposes” 
creates a new area of uncertainty that will require careful legislative clarification. 

As discussed in section 2, testamentary trusts are established for a broad range of 
legitimate succession planning, asset protection and beneficiary protection purposes. 
STEP Australia assumes that arrangements serving those purposes are intended to 
fall within the exemption. However, the announcement does not explain how the 
distinction between qualifying and non-qualifying arrangements is intended to be 
drawn in practice. 

In particular, clarification is required regarding: 

(a) whether the test is intended to operate by reference to the terms of the will 
and trust structure; 
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(b) whether regard is to be had to the circumstances of the deceased, 
beneficiaries or family members; 

(c) whether the existence of taxation advantages is relevant where the 
arrangement otherwise serves legitimate succession planning objectives; 

(d) whether particular classes of testamentary trust will be regarded as 
inherently qualifying or inherently excluded; 

(e) the point in time at which eligibility is to be assessed; and 

(f) whether eligibility may be revisited or challenged after the trust has 
commenced operating. 

STEP Australia submits that the meaning of “genuine testamentary purposes” should 
be defined through clear legislative criteria capable of objective determination. 
Willmakers, beneficiaries and advisers should be able to determine with reasonable 
confidence whether a proposed testamentary trust arrangement qualifies for the 
exemption at the time estate planning decisions are made. Clear legislative guidance 
will be essential to minimise uncertainty and avoid future disputes regarding the scope 
and operation of the exemption. The broader importance of objective eligibility criteria 
and decision-making certainty is discussed further in section 3.5. 

3.3 Restriction to Trusts that Can Only Benefit Individuals and Income Tax Exempt 
Entities 

STEP Australia welcomes the Government’s indication that discretionary 
testamentary trusts may remain exempt where they can benefit only individuals and 
income tax exempt entities. However, significant uncertainty remains regarding the 
operation of this condition and its interaction with commonly used testamentary trust 
drafting provisions. 

Many professionally drafted testamentary discretionary trusts contain broad 
discretionary beneficiary classes designed to preserve flexibility for future generations 
and changing family circumstances. Such classes may include companies, trusts, 
future entities, charitable organisations, classes capable of expansion through trustee 
powers, and beneficiaries added pursuant to powers of appointment or variation. 

It is presently unclear whether qualification for the exemption will depend upon the 
terms of the trust instrument itself, the range of potential beneficiaries capable of 
benefiting under the trust, or the beneficiaries who actually receive distributions. 

In particular, clarification is required regarding: 

(a) whether a testamentary trust will fail to qualify merely because its beneficiary 
class theoretically includes non-individual beneficiaries, notwithstanding that 
no distribution is ever made to such a beneficiary; 
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(b) whether the existence of default beneficiaries, gift-over provisions or takers-
in-default that are not individuals or income tax exempt entities will affect 
eligibility for the exemption, notwithstanding that such provisions may never 
take effect in practice; 

(c) whether powers permitting trustees or appointors to add beneficiaries (where 
permitted in the relevant State or Territory jurisdiction) will affect eligibility for 
the exemption; 

(d) whether testamentary trusts must contain an express restriction preventing 
distributions to, or the inclusion of, beneficiaries who are not individuals or 
income tax exempt entities, and if so, the form such a restriction must take; 

(e) whether testamentary trusts containing broader beneficiary classes, default 
beneficiary provisions or powers of appointment can be amended (pursuant 
to powers contained in the will or under court-approved variation 
arrangements) to restrict beneficiaries to individuals and income tax exempt 
entities and, if so, whether the trust will thereafter qualify for the exemption;  

(f) whether qualification is determined by reference to the trust terms, the range 
of potential beneficiaries capable of benefiting under the trust, or the actual 
distributions made by the trustee; and  

(g) the point in time at which qualification for the exemption is to be tested, 
including whether the test applies when the trust is established, on an 
ongoing basis, or at the time distributions are made. 

Without careful legislative drafting, there is a risk that ordinary testamentary trust 
precedents used throughout Australia may inadvertently fall outside the exemption 
despite being established for genuine succession planning purposes.  

STEP Australia submits that the legislation should clearly identify the beneficiary 
classes that are permissible, the treatment of default beneficiaries, gift-over provisions 
and powers to add beneficiaries, the circumstances in which existing testamentary 
trust arrangements may be amended to satisfy the exemption requirements, and 
whether qualification is determined by reference to the trust terms, potential 
beneficiaries, actual distributions or some combination of those factors.  

Clear guidance on these matters will be essential to ensure that longstanding 
testamentary trust precedents remain capable of operating as intended and to avoid 
unnecessary uncertainty for willmakers, trustees, beneficiaries and advisers. 

3.4 Clarification Required for Superannuation Proceeds Trusts 

Like Special Disability Trusts, superannuation proceeds trusts have long been 
recognised as important succession planning and asset protection structures. 
However, unlike Special Disability Trusts, their position under the proposed regime 
has not been expressly addressed. 
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Superannuation proceeds trusts are a long-established and widely accepted estate 
planning mechanism, particularly for young families. They are commonly used where 
a parent dies prematurely and substantial superannuation death benefits and life 
insurance proceeds become payable for the benefit of a surviving spouse and 
dependent children.  

These structures are not artificial tax arrangements. Rather, they are commonly used 
to protect surviving spouses and dependent children, preserve superannuation death 
benefits for long-term family support, and provide flexibility in responding to changing 
family circumstances following the death of a primary income earner. 

Importantly, these arrangements often involve ordinary Australian families whose 
primary wealth consists largely of a deceased breadwinner’s superannuation and life 
insurance proceeds. In many respects, the policy considerations supporting the 
exemption of discretionary testamentary trusts apply equally to superannuation 
proceeds trusts. 

STEP Australia notes that the Government’s announcement indicates that future 
testamentary trusts will remain exempt where they can benefit only individuals and 
income tax exempt entities. To the extent that this reflects the intended legislative 
framework, there would appear to be no policy basis for treating superannuation 
proceeds trusts differently, given that the class of potential beneficiaries is already 
constrained by the superannuation death benefit and tax dependant rules. 

However, the position remains uncertain. STEP Australia therefore considers it 
important that the legislation expressly clarifies the treatment of superannuation 
proceeds trusts and confirms that where they are established for genuine succession 
planning and beneficiary protection purposes are not inadvertently captured by the 
proposed regime. 

3.5 Decision Making Certainty and Administrative Discretion 

STEP Australia welcomes the Government’s announcement of 18 June 2026, which 
appears to move away from a framework requiring future administrative 
determinations about whether a beneficiary is sufficiently “vulnerable” to qualify for 
concessional treatment. This is important because estate planning differs 
fundamentally from many other areas of taxation law: the relevant planning decisions 
are frequently made years, and sometimes decades, before the arrangements take 
effect. 

Families implementing testamentary trust structures must be able to make informed 
decisions at the time a will is prepared, based upon clear and predictable legal 
outcomes. Any regime which relies upon broad administrative discretion, whether 
exercised by the Commissioner of Taxation or otherwise, would undermine that 
certainty. Families caring for vulnerable loved ones need to know, at the time they 
undertake estate planning, whether the protective structure they are implementing will 
achieve the intended outcome. They should not be required to speculate whether a 
future decision maker may ultimately regard a beneficiary, trust structure or 
distribution as falling within or outside the exemption. 
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This concern remains relevant to the technical design of the exemption announced 
on 18 June 2026. Eligibility should be determined by clear legislative criteria, including 
clear rules regarding the meaning of “established”, permissible beneficiary classes, 
powers to add beneficiaries and transitional arrangements. Reliance upon broad 
discretionary decision making would undermine the certainty that is fundamental to 
effective succession planning. 

3.6 Broader Estate-Derived Trust Arrangements 

While the Government’s announcement refers to discretionary testamentary trusts 
established for genuine testamentary purposes, it remains unclear precisely what 
arrangements are intended to fall within the exemption. STEP Australia notes that the 
concept of a “testamentary trust” is not itself defined for income tax purposes and may 
not fully capture the range of trusts and trust estates that arise as part of the 
administration and distribution of a deceased person’s estate. 
 
For this reason, consideration should be given to whether the exemption should 
extend more broadly to trusts and trust estates arising from a deceased estate, 
including arrangements resulting from a will, codicil or intestacy, consistent with the 
concepts reflected in section 102AG of the Income Tax Assessment Act 1936 (Cth). 
Such an approach may more accurately reflect the longstanding distinction 
recognised throughout tax law between estate-derived arrangements and 
discretionary trusts established during a person’s lifetime. 
 
STEP Australia notes that a narrow focus on trusts technically created under a will 
may inadvertently exclude arrangements that perform the same succession planning, 
asset protection and beneficiary protection functions as testamentary trusts. 
Examples may include trusts receiving assets from a deceased estate pursuant to the 
terms of a will, arrangements established to facilitate the administration of estate 
assets, or other trusts arising in connection with the administration and distribution of 
a deceased person’s estate. Another example can include a life interest that favours 
a surviving spouse and children with residue interests differential among them. 
 
STEP Australia therefore submits that the legislation should clearly identify the class 
of trusts intended to fall within the exemption and consider whether a broader 
formulation based on trusts and trust estates arising from a deceased estate would 
more appropriately achieve the Government’s policy objective. 

4. STEP Australia Recommendations 

STEP Australia welcomes the Government’s announcement of 18 June 2026 
confirming that discretionary testamentary trusts established for genuine 
testamentary purposes will be excluded from the proposed minimum tax regime. That 
announcement addresses a significant concern arising from the Budget materials and 
appropriately recognises the distinct succession planning, asset protection and family 
protection functions performed by testamentary trust arrangements. 

However, STEP Australia considers that the detail of the proposed measures remains 
critically important. The practical operation of the exemption, including its scope, 
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commencement, transitional arrangements, beneficiary restrictions and interaction 
with commonly used estate planning and testamentary trust drafting provisions, will 
have significant consequences for Australian families and the advisers who assist 
them.  

Consideration should also be given to whether the exemption is framed sufficiently 
broadly to capture the range of trusts and trust estates arising from a deceased estate.  

Without careful legislative drafting and appropriate transitional protections, there 
remains a risk that genuine testamentary trust, superannuation proceeds trust and 
other estate-derived arrangements may be adversely affected by reforms directed at 
unrelated tax avoidance concerns. 

Accordingly, STEP Australia respectfully recommends: 

(a) Ongoing Consultation: the Government undertake meaningful consultation 
with succession planning and estate planning stakeholders, including STEP 
Australia, the Law Council of Australia, and State and Territory Law 
Societies, during the development of the legislation, including through 
stakeholder roundtables, working groups and exposure draft consultation 
processes; 

(b) Transitional Arrangements and Meaning of “Established”: 
grandfathering protection should be determined by reference to the date 
upon which the will containing the testamentary trust provisions was 
executed, including, preferably, by grandfathering testamentary trust 
arrangements contained in wills executed before 1 July 2028. If this 
approach is not adopted, the legislation should clearly define when a 
testamentary trust is taken to be “established” for the purposes of the 
exemption and provide workable transitional arrangements that avoid 
arbitrary outcomes based upon the timing of death, probate, estate 
administration, asset appropriation or other matters beyond the control of the 
willmaker; 

(c) Clarification of Beneficiary Restrictions: the legislation should clearly 
identify how the requirement that a testamentary trust may only benefit 
individuals and income tax exempt entities is intended to operate, including 
its application to discretionary beneficiary classes, default beneficiaries, gift-
over provisions, powers to add beneficiaries, powers of appointment, 
charitable beneficiaries and existing testamentary trust precedents; 

(d) Ability to Amend Existing Testamentary Trust Arrangements: the 
legislation clarify whether testamentary trust arrangements following 
implementation may be amended to satisfy the exemption requirements and, 
if so, the circumstances in which those amendments may occur without 
affecting eligibility for the exemption; 

(e) Express Confirmation of Superannuation Proceeds Trusts: the 
legislation expressly clarify the treatment of superannuation proceeds trusts 
and confirm that arrangements established for genuine succession planning 
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and beneficiary protection purposes are not inadvertently captured by the 
proposed regime; and 

(f) Objective Legislative Criteria: eligibility for the exemption should be 
determined by clear legislative criteria rather than broad administrative 
discretions, thereby ensuring certainty for willmakers, trustees, beneficiaries 
and advisers. 

If you would like to discuss any of the above, please contact me, Jim O’Donnell TEP, STEP 
Australia Board Chair. 

 

Yours sincerely 
 
Jim O’Donnell TEP 
Chair of STEP Australia 


