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MESSAGE FROM  
STEP AUSTRALIA CHAIR

W
elcome to the 33rd edition of the quarterly 
STEP Australia Newsletter.
I hope those who attended STEP Australia’s 
National Trust & Estate Conference 2026 
in Brisbane enjoyed it as much as I did. A big 

thanks to the organising committee, presenters, delegates and 
sponsors for their involvement, and for the wonderful support 
given by Dior, Hannah and Megan, who all contributed to its 
outstanding success.

I would also like to acknowledge the massive contribution 
by STEP Australia and its small army of TEP presenters/
volunteers across a range of other partnership and 
collaborative events, including: 
•	 FLEN’s Disrupting Tradition Conference 2026, Sydney 

(26–27 March).
•	 SMSF Legal Intensive 2026: In-STEP with SMSFs: Rethinking 

Control and Succession, which live streamed 17 June. This 3H 
CPD is available to watch on-demand until 31 July.

•	 The SMSF Technical Summit, Sydney (29–30 July).

As a peak body, one of our important roles is to make policy 
and advocacy (P&A) submissions and issue press releases on 
topics of national interest concerning trust and estate matters. 

In March, we issued a press release on the Di Trapani & another 
v Di Trapani & others [2026] QSC 20 decision, a case that dealt 
with the disarray after an accountant prepared a will for a client in 
Queensland. The case highlights the need for closer collaboration 
between accountants and lawyers in the estate planning process. 
We have raised Di Trapani with the major accounting bodies as an 
opportunity to explore working together to promote a collaborative 
model of estate planning among our respective memberships.  

Our P&A team has been busy analysing the recent federal 
budget proposals affecting trusts. We received a range of 
views and comments in response to our press release on the 
proposals. In June, we lodged a submission with the Treasurer 
of Australia, Jim Chalmers, and I recommend you read it. 

The government’s 18 June announcement to exclude certain 
discretionary testamentary trusts from the minimum tax regime was 
welcome, and addressed many of our concerns. However, a range 
of issues remain. We will continue to engage with the government 
and STEP members throughout the consultation process 

both before and after the release of draft 
legislation. The devil will be in the detail. ■

With best wishes,

Jim O’Donnell TEP 
STEP Australia Chair
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F
amily capital, in all of its forms, is 
one of the most powerful forces 
in the global economy. And yet 
it is not generally understood 
or appreciated at the level it 

deserves to be, by policymakers, the general 
public or media commentators. In Australia, 
approximately 70 per cent of businesses are 
family-owned, employing around half of the 
Australian workforce. These are not peripheral 
actors in the economy: they are its backbone.

The greatest intergenerational wealth 
transfer in history is underway, as Baby 
Boomers begin transferring their accumulated wealth to 
younger generations. Australian Baby Boomers hold substantial 
wealth concentrated in property, superannuation and privately 
held family businesses. These assets will pass to younger 
generations over the coming decades, reshaping the financial 
landscape of this country.

The decisions being made right now, in family offices and 
boardrooms and kitchens around Australia, about how that 
wealth is structured, governed and transferred, will shape 
Australian families, businesses and communities for generations 
to come. When family capital is stewarded well, it compounds not 
just the wealth but the wisdom and wellbeing of society at large.

UNDERSTANDING WHAT WEALTH REALLY IS
To properly address the challenge of intergenerational wealth 
transfer, it is necessary first to understand what is actually being 
preserved and transitioned. This requires moving beyond a 
purely financial conception of family wealth.

One of the most influential frameworks in the field of private 
wealth is that developed by the American advisor James E. 
Hughes, who identified five constituent parts of family capital:

•	 Spiritual: a common purpose and shared dream that 
transcends individual interest.

•	 Social: the family’s ability to make thoughtful decisions 
together and contribute to the wider society.

•	 Intellectual: the knowledge gained through life and business 
experience.

•	 Human: the individuals who make up the family and their 
physical and emotional wellbeing.

•	 Financial capital: the engine that grows the other forms of 
capital.

The Hughes framework reminds us that 
financial capital is a means to an end, not an end 
in itself. The best outcomes occur when the 
qualitative forms of family capital – social, human, 
intellectual and spiritual – are prioritised and 
supported by the financial capital.

FROM FAMILY BUSINESS TO BUSINESS 
FAMILY
Many Australian families begin their wealth 
journey with a single operating business such 
as agriculture, mining, construction, property 
or professional services. Over time, these 

families evolve from being a family business, where the family’s 
identity and financial capital are synonymous with a single 
enterprise, to becoming a business family, where financial capital 
encompasses a diverse portfolio of assets managed across 
multiple structures, jurisdictions and generations.

This evolution creates both opportunity and complexity. The 
opportunity lies in diversification, legacy-building and the creation 
of an enduring platform for family prosperity. The complexity arises 
because the structures, governance arrangements and advisory 
relationships that served the family well in its early stages are often 
ill-equipped to manage a more sophisticated portfolio and the 
wider cast of family stakeholders who have a legitimate interest.

GOVERNANCE: DESIGNING A SYSTEM FOR SHARE 
DECISION-MAKING
As families evolve from a single operating business to a 
diversified portfolio of assets and interests, the number of 
stakeholders with a legitimate interest in how wealth is managed 
and deployed inevitably grows. Adult children, their partners, in-
laws, next-generation members and non-family executives may 
all hold different expectations, levels of knowledge and emotional 
connections to the family’s capital. Without a deliberate 
governance framework, these differences tend to surface only at 
moments of crisis, by which time they are far harder to resolve.

At its core, family governance is the design and implementation 
of a system that addresses three fundamental questions.

First, how does the family make decisions together?
Not every family member will hold the same role, some may be 
shareholders, directors, trust beneficiaries, and even occupy 
multiple positions simultaneously. Effective governance requires 
clarity about who has the authority to make what decisions and in 
what capacity.

HENRY BRANDTS-GIESEN TEP, GLOBAL CO-CHAIR OF THE FAMILY OFFICE AND HIGH NET WORTH GROUP,
DENTONS

The Path to Successful Family Wealth 
Transition
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The most common governance failure is the conflation 
of roles: a family member who is simultaneously a parent, 
shareholder and managing director, acting without discipline 
about which responsibility they are discharging at any given 
moment. A well-designed governance framework creates 
distinct forums; a family council, board and investment 
committee, each with a defined mandate and clear rules of 
engagement, so that decisions are made by the right people, at 
the right level and for the right reasons.

Second, how does the family communicate?
Transparency builds trust; secrecy breeds suspicion. Nevertheless, 
many families default to informal, ad hoc communication that leaves 
some members well-informed and others in the dark. Effective 
governance establishes regular, structured communication 
whether through periodic family meetings, written reports or 
agreed information-sharing protocols. This ensures stakeholders 
receive timely, consistent and appropriate information about the 
family’s affairs. The goal is not to eliminate private conversation 
but to ensure that no family member is excluded from the 
information they need to participate meaningfully in the system.

Third, how does the family solve problems?
Disagreement is inevitable in any multi-generational family, and 
the absence of conflict is not a sign of health – it is often a sign of 
avoidance. Robust governance anticipates disagreement and 
provides agreed mechanisms for resolving it before it escalates 
into an entrenched dispute. This may take the form of a family 
charter that articulates shared values and guiding principles, 
a mediation protocol, a family shareholders’ agreement, or a 
structured process for raising and addressing grievances. The 
key is that the mechanism exists, is understood by all, and is 
invoked early and not as a last resort.

These three pillars, decision-making, communication and 
problem-solving, are interdependent. Clear decision-making 
authority is of little value if family members are not informed about 
the decisions being made. Communication is of little value if there 
is no forum in which disagreements can be aired and resolved. 
Dispute resolution is of little value if the underlying governance 
structure is unclear about who has authority over what.

The families that invest in building these systems, ideally well 
before a transition event forces the question, are overwhelmingly 
the families that navigate succession successfully.

A PRACTICAL PATH FORWARD
Drawing on extensive experience advising families across 
multiple jurisdictions, the following observations offer a practical 
framework for achieving successful outcomes:

•	 Start early. The best outcomes occur when succession 
discussions begin well in advance of any anticipated transition. 
Waiting until a health event, relationship breakdown or external 
offer forces the issue invariably narrows the options and 
complicates the process.

•	 Communicate regularly and effectively. Transparency builds 
trust; secrecy breeds suspicion and conflict.

•	 Plan for the ‘five Ds’. Any succession process must account 
for death, disability, divorce, distress and disagreement; each 
of which, if unanticipated, can derail even the most carefully 
conceived plan.

•	 Build an integrated advisory team. The best outcomes involve 
the free flow of information across lawyers, accountants, 
financial advisors, bankers and other professionals working 
together from the outset, rather than alone in silos. The modern 
family wealth advisor must be comfortable operating across 
professional disciplines and coordinating a diverse advisory 
team in the interests of the family as a whole.

CONCLUSION: OVERCOME INERTIA AND PLAN
The families that navigate Australia’s great wealth transfer 
successfully will do so not because they had the most 
sophisticated structures or clever tax planning. Instead, it will be 
because they invested in understanding their own dynamics, 
defined what success meant for them, engaged openly with 
all stakeholders, and built the governance frameworks and 
advisory relationships necessary to sustain their wealth across 
generations.

The message for Australian families and their advisors is 
clear: the time to start is now, the process matters more than 
the outcome, and the greatest risk to family wealth is not 
structural or event driven, it is relational. Estate planning is when 
the assets are prepared for the family. Genuine succession 
planning involves preparing the family for the assets. When this 
is achieved, Australian families, businesses, communities, and 
society at large are better for it and the family capital becomes a 
multi-generational value creator. ■

I S S U E  3 3 ,  J U LY  2 0 2 6 W W W. S T E PA U S T R A L I A .C O M4

S T E P  A U S T R A L I A  N E W S L E T T E R  I S S U E  3 3 ,  J U L Y  2 0 2 6

F A M I L Y  B U S I N E S S  H E N R Y  B R A N D T S - G I E S E N  T E P

http://www.stepaustralia.com


A
ll Australian jurisdictions recognise spouses 
and children as natural objects of testamentary 
intention, making them eligible to seek provision 
from a deceased estate.1 All jurisdictions, except 
NSW, recognise stepchildren as a separate 

category of eligible person.2 Other eligible persons may include 
former spouses, former de facto partners, grandchildren and 
parents, although most must meet additional criteria, including 
establishing that they were dependent upon or maintained by the 
deceased.3 Potential eligible applicants by jurisdiction are: 

QLD NSW VIC SA WA TAS NT ACT

Spouse        
De facto or 
domestic 
part-ner

       

Child        
Stepchild       
Adopted child         
Presumed 
child  

Surrogate 
child  



Former 
spouse        

Former de 
facto       

Grandchild      
Member of 
household  

Close 
personal 
relationship



Parent      
Dependant  
Registered 
caring partner 

Son-or 
daughter 
in-law  



Sibling 

 
RELEVANCE OF DNA TESTING
DNA testing may be relevant where there is doubt about an 
applicant’s parentage, including cases involving a suspected 
extramarital affair or where the applicant was raised without 
knowing their biological parent, known as ‘bare paternity’.

DNA testing may establish a biological connection between 
a deceased parent and child. It may also be relevant where other 
biological relationships are recognised as separate eligibility 
categories, including parents, grandparents and siblings, 
although SA is the only jurisdiction where a sibling is eligible to 
bring a claim.4

The courts recognise that parents owe testamentary 
obligations to children,5 even in bare paternity cases.6 Where an 
applicant commences proceedings on that basis, DNA testing 
may be essential in determining whether the applicant proceeds 
with the claim7 and the amount of provision ultimately awarded.8 
Although presumptions arise under ‘status of children’ legislation 
in various jurisdictions, DNA testing can provide certainty 
regarding an applicant’s eligibility.9 

In NSW, certain categories of eligible applicants must 
establish ‘factors warranting’, meaning factors that render the 
applicant a natural object of testamentary intention.10 Where the 
parent-child relationship is in doubt, DNA testing can be vital to 
establishing eligibility without the applicant needing to prove 
factors warranting. There is an analogous requirement in QLD.11

DUTIES OF LPRS
A legal personal representative (LPR) is duty-bound to uphold 
the terms of the will.12 Where family provision proceedings are 
commenced, the LPR must defend – and where appropriate, 
settle – those proceedings in the interests of the estate.

A prudent LPR should take reasonable steps to consider the 
merits of a family provision claim, as the proceedings may affect 
the distribution of the estate.13 Although an LPR is not obliged 
to seek DNA testing where eligibility is uncertain, they should 
consider making enquiries regarding the applicant’s eligibility, 
including making a request for DNA testing where appropriate. 
If the applicant proposes testing, the LPR may be obliged to 
facilitate testing to resolve the question of eligibility promptly and 
cost-effectively.14

EDWINA CHAPPEL TEP, SENIOR ASSOCIATE, TEECE HODGSON & WARD
ISABEL MCLELLAND TEP, SENIOR ASSOCIATE, TEECE HODGSON & WARD

DNA TESTING IN FAMILY PROVISION 
CLAIMS

Edwina Chappel TEP Isabel McLelland TEP
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PROCEDURAL MATTERS
The testing process itself is universal. In Australia, DNA testing 
for court proceedings should be done by a NATA-accredited 
laboratory,15 to ensure the results are admissible. The simplest 
and most conclusive form of testing is parent-child, but extended 
relationship testing can be done where necessary.16 

Steps should be taken at an early stage to ascertain whether 
a sample of the deceased’s DNA is available. This will involve 
enquiries with medical providers and pathology laboratories. 
Non-LPR parties may need to issue subpoena(s); not to obtain 
the sample but to ascertain its existence. The sample itself never 
passes into the hands of the parties. 

Generally, the person(s) to be subject to the testing will 
receive a kit to collect a sample (via cheek swab) at home and 
deliver it to the laboratory. The lab will compare the DNA samples 
and issue a report.

If all affected persons consent to testing, a court order is not 
necessary. However, a court-sanctioned process – jurisdiction 
permitting – ensures process certainty and the legal implications 
of the results. 

Not all jurisdictions have court-ordered DNA testing, by 
consent or otherwise. Courts in NSW, QLD, TAS, ACT and NT 
have the statutory power to order ‘parentage testing’,17 while the 
court in SA has the broader power to order a ‘biological test’ to 
determine ‘identity, paternity or another issue in a proceeding.’18

Orders for ‘parentage testing’ are not limited to circumstances 
where samples are available from both the alleged parent and 
child. Although the question of ‘parentage’ must be in issue to 
enliven the statutory power in all states except SA, the orders 
can require other alleged family members to undergo testing 
when the testing will or may determine a fact in issue.19 

The procedure for interlocutory applications for DNA testing 
is governed by civil procedure rules in each jurisdiction and, 
generally, all persons intended to be subject of the order must or 
should be personally served.20

There is no statutory power to order DNA testing in civil 
proceedings in WA or VIC. 

In respect of a possible inherent power, the Western Australia 
Supreme Court of Appeal has determined that it does not hold 
such power.21 The same appears to be true in VIC, albeit not as 
decisively.22 The WA court rules do provide a mechanism for 
one party to request that another party undergoes a ‘medical 
examination’ where the latter’s ‘physical…condition’ is in issue,23 
with strike out and dismissal available if the party fails to submit.24

There are limitations to the statutory powers to order DNA 
testing. Courts cannot force a person to undergo testing but can 
draw inferences from the person’s refusal to do so.25

Further, in all jurisdictions where the court has a statutory 
power to order parentage testing, it ‘may’26 do so; the court has 
discretion. All affected persons must have the opportunity to 
object.27 Judgments generally show that where the testing will 
determine a fact in issue in the proceedings, the court leans 
towards ordering the testing notwithstanding objections; it 
being in the interests of justice to ascertain the ‘truth’.28 Although 
parentage testing interferes with bodily integrity,29 the non-
invasive nature of the cheek swab method,30 together with the 
fact that the testing will not be forced on anyone, can weigh in 
favour of the applicant.31

Importantly, the court may also find that parties to 
proceedings have an obligation to engage in testing by consent 
in the interests of resolving the dispute efficiently, with costs 
consequences to follow.32

In cases where eligibility hinges on a biological relationship 
and that relationship is in dispute, family provision practitioners 
should consider the option of DNA testing not only to resolve 
the substantive issue of eligibility but as a cost-saving and cost-
protection mechanism. 

Practitioners with an interest in this topic are encouraged 
to read Pronesti v Napoli (No 2) [2026] NSWSC 856, which 
was delivered by Bennett J on 20 July 2026, shortly after 
completion of this article. ■
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O
n 12 May 2026, the Treasurer of 
Australia (the federal treasurer) 
handed down the 2026/27 federal 
budget. It must be remembered 
that most budget night 

announcements are only statements of intended 
change. So, it was with this budget, with the 
government announcing important changes 
to the proposals for taxation for testamentary 
discretionary trusts on 18 June 2026.

BUDGET NIGHT ANNOUNCEMENTS
The budget proposed that, from 1 July 2028, the trustee of a 
discretionary trust will be liable to pay tax at a minimum of 30 
per cent on the trust’s taxable income. Currently, trustees do 
not pay tax on the discretionary trust’s taxable income, except 
in certain circumstances (e.g., undistributed income). Leaving 
to one side the issue of corporate beneficiaries, the proposal 
outlined that the 30 per cent tax paid by the trust will be treated 
as a non-refundable tax credit for beneficiaries. This means 
that beneficiaries whose average tax rate would attract a higher 
taxation liability than 30 per cent will be required to pay additional 
tax and beneficiaries whose average tax rate is less than 30 per 
cent will not receive a refund of the tax paid by the trustee.

It should be noted that the proposed changes were going to 
apply to discretionary trusts but not to fixed trusts, complying 
superannuation funds, special disability trusts, deceased 
estates and charitable trusts. There were also some proposed 
exemptions for primary production income, certain income 
relating to vulnerable minors, amounts to which non-resident 
withholding tax applies, and income from assets of discretionary 
testamentary trusts existing at the date of the announcement.

CONCERNS HELD BY TRUST AND ESTATE 
PRACTITIONERS
The immediate response from many trust and estate practitioners 
was to point out on social media, to each other, and to the press, 
that taxation is not the major purpose for a testator adopting a 
testamentary discretionary trust as part of their estate plan.

As STEP Australia highlighted in its media release on 
13 May 2026, testamentary trusts are a longstanding estate 
planning structure used for protecting and supporting families, 
often for deeply personal reasons.

The budget papers raised other concerns, including the 
lack of detail of when beneficiaries would be considered 
‘vulnerable minors’ and what is meant by ‘assets of discretionary 
testamentary trusts existing at announcement’.

FEDERAL GOVERNMENT’S 
ANNOUNCEMENT ON 18 JUNE 2026
It was a relief to trust and estate practitioners that 
the federal government announced on 18 June 
2026 that income from all types of discretionary 
testamentary trusts established for genuine 
testamentary purposes will be exempt from the 
proposed minimum tax regime. However, this 
announcement raised other issues including:
•	 the meaning of a testamentary discretionary 
trust being ‘established on or after 1 July 2028’.

For example, it is not clear, in the context of the proposal, when 
a testamentary trust is said to be ‘established’. And, although it 
appears that the July 2028 date may have been intended to allow 
testators to consider their estate planning and make any desired 
changes, it is not helpful to testators who have lost capacity to 
make a will. Nor is it helpful if a testator cannot afford to obtain 
specialist legal and tax advice to review their arrangements.
•	 the requirement that future testamentary discretionary trusts 

‘can only benefit individuals and tax exempt entities’.

Does this mean that if the beneficiaries of the trust include a 
broader range of potential beneficiaries (as can occur because 
of, for example, consideration of the rule in Saunders v Vautier) 
that the trust is caught by the minimum tax rate? Or, does 
the minimum tax rate only apply if the trustee distributes to 
beneficiaries who are not individuals or a tax-exempt entity? 
If the latter, does the minimum tax rate then apply to all trust 
income or just that which is distributed to beneficiaries that do 
not fall within the exceptions?

STEP Australia provided a submission to the federal treasurer 
on 23 June 2026, which addresses the updated proposal in detail, 
including those issues touched on above. It is worth reading.

FURTHER ADVOCACY ON THE ISSUE OF 
DISCRETIONARY TRUSTS
STEP Australia has yet to make a submission in relation to 
the federal government’s proposals’ effect on inter vivos 
discretionary trusts but it intends to do so soon.

Comments on this or other issues affecting STEP members 
are invited and should be directed to the Policy and Advocacy 
Committee.

This article reflects the situation at the time of writing and 
may have changed by the time of publication. Please consult the 
STEP Australia website for any updates. ■

JENNIFER SHEEAN TEP, BARRISTER, LEVEL 12
INNS OF COURT, BRISBANE

Proposed changes to discretionary 
trusts taxation
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STE P AUSTR ALIA WE BS ITE 

Keep up‑to‑date with news, events 
and national initiatives by visiting 
the STEP Australia website.
 
You can find out more about STEP’s advocacy work, 
upcoming events and conferences, industry news,  

the latest webinars on demand and 
national newsletters. You can also access 
our members’ technical resource library  
and see what’s happening with our  
international connections.

 www.stepaustralia.com

W E B  L I N K S  A N D  C O N T A C T S

S T E P   A U S T R A L I A  
E V E N T S  P R O G R A M M E

View the full events programme at
www.stepaustralia.com/events

We welcome all STEP members to attend events hosted by other 
branches. 

For more information on the STEP Australia Events Calendar 
contact Dior Locke at dior.locke@step.org

STEP AUSTRALIA WEBSITE INFORMATION
www.stepaustralia.com

STEP WORLDWIDE WEBSITE INFORMATION
www.step.org

SEE MORE ON EVENTS AND KEEP UP TO DATE
Keep informed on upcoming STEP Events via the following links -
STEP Australia Events Programme
www.stepaustralia.com/events

STEP Worldwide Events
www.step.org/events 

Register your interest to be a speaker at STEP Australia events by 
emailing Dior Locke at dior.locke@step.org

Can’t make an event? Many speakers provide a paper for members. 
Get in contact to find out more.

S T E P  A U S T R A L I A  N AT I O N A L  
C O M M I T T E E  C O N TA C T S

Advocacy STEP Australia National Policy Committee Chair
Rein Squires TEP
rsquires@francisburt.com.au
www.stepaustralia.com/advocacy-and-policy-
submissions-in-australia 

Mentorship �STEP Australia National Mentorship Committee Chair
Sam Morphett TEP
smorphett@piperalderman.com.au
www.stepaustralia.com/step-mentorship-program 

Newsletter STEP Australia Newsletter Committee Chair
Esterina Azzi TEP
eazzi@mccullough.com.au
www.stepaustralia.com/step-australia-newsletters 

Conference �STEP Australia Conference Committee Chair
Bryan Mitchell TEP
bmitchell@mitchellsol.com.au

Excellence 
Awards

�STEP Australia National Excellence Awards 
Committee Chair
Kimberley Martin TEP
kimberley.martin@wmmlaw.com.au
www.stepaustralia.com/step-excellence-award 

Partnerships �STEP Australia National Partnership Committee Chair
Loreena Gillon TEP
lgillon@arithmos.com.au

STEP AUSTRALIA NEWSLETTER COMMITTEE
CHAIR: ESTERINA AZZI TEP; COMMITTEE MEMBERS: PAUL TRACEY TEP, 

KIMBERLEY MARTIN TEP AND DANIELLE BECHELET TEP
THE SUB-COMMITTEE WELCOMES EXPRESSIONS OF INTEREST FROM MEMBERS. 

PLEASE EMAIL ANY FEEDBACK OR EXPRESSIONS OF INTEREST TO  
DIOR LOCKE AT DIOR.LOCKE@STEP.ORG
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