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WELCOME FROM STEP WA CHAIR 
Welcome to the first edition of the STEP WA Update 2026. 

It already feels as though a great deal is happening in the world around us, and our 
professional landscape continues to evolve just as quickly. Against that backdrop, 
I’m delighted to introduce this edition, which brings together a rich collection of 
insights, reflections, and practical guidance from across our membership.

In this issue, you’ll find:

•	 An article on intergenerational loans by William Sloan

•	 An interview with STEP Founder Award winner Ian Raspin discussing FPA claims 
and tax considerations

•	 An article about the Supreme Court Mediation Sessions by Sarah Walton  

•	 Reflections on the WA Accreditation Process by Donnelle Hestleow

•	 An interview with Committee Member Angela Gaffney

•	 An interview with STEP Member Sally Bruce

•	 Case Summaries prepared by Michelle Bennett

Our subcommittees continue their work throughout the year, and I want to 
acknowledge their ongoing commitment. The CPD Committee has an impressive 
programme of seminars planned well in advance, ensuring members have access 
to high quality learning opportunities. The Policy Sub-Committee continues to 
review changes in legislation and lobby for improvements.  The STEP AU Mentor 
Programme is now fully up and running, providing valuable support and connection 
across the profession. And of course, the Update Publication Team continues to 
deliver thoughtful and engaging content each edition.

Thank you to everyone who has contributed to this issue and to those who continue 
to volunteer their time and expertise both on the main committee and on our 
subcommittees. With the AGM fast approaching, I ask members to consider 
nominating for the main committee or to consider serving on a sub-committee. 
Serving on the committee is a great way to deepen your relationships with your 
colleagues and expand your knowledge and skills. 

I hope you enjoy this edition and find it both informative and inspiring as we begin 
another busy year.

Danielle Bechelet TEP 
Chair STEP WA

STEP WA UPDATE

2026  VOLUME 1
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November Event

In November Jim O’Donnell, Partner, Jackson McDonald 
and Loreena Gillon, Director, Arithmos Chartered 
Accountants, presented to STEP members and friends 
about Trusts and Deceased Estates.  The overarching 
advice was clear – read the deed and keep original 
records. Closely followed by a recommendation about 
consultation between lawyers and accountants when 
advising clients about their inter vivos trusts.

The detailed and lively seminar focused on the 
difference between the perpetuity period and the 
vesting date, unpaid present entitlements, beneficiary 
loan accounts, foreign beneficiaries of estate assets and 
issues surrounding the death or incapacity of a trustee, 
guardian or appointor.

To begin Jim reiterated to attendees that the perpetuity 
period is the maximum period at law within which the 
trust must vest.  The vesting date is the point at which 
the trust must come to an end. 

Jim reminded attendees that, in Western Australia the 
common law period of “lives in being plus 21 years” 
will apply to trusts established before 6 December 
1962 or where the trust instrument is silent.  Wills 
or settlements made on or after 6 December 1962 in 
Western Australia are governed by the Property Law Act 
1969 (WA) which states that the trust must vest within 
80 years of its creation.

Jim explained that as a variety of perpetuity 
rules exist around Australia mean that it 
is important to read the deed to confirm 
which period applies to the trust.

Jim said that as per In the Will of R D Plunkett [1992] 
TASSC 77 (11 May 1992) the rule against perpetuities can 
be problematic not only for family trust but also gifts 
under a Will.   Given that many WA trusts are coming 
close to their vesting date, Jim reminded attendees of 
the importance of considering the tax consequences 
surrounding the vesting date and the position of 
potential beneficiaries, including whether the deed sets 
out any default beneficiaries.

From a practical standpoint, Loreena emphasised that 

good record keeping is essential and can make an 
enormous difference to your accountant’s ability to 
manage the trust efficiently. She cautioned that a post 
vesting clean out of documents into a skip bin is far from 
ideal; a prudent approach is to retain records for at least 
ten years after vesting.

Loreena also noted that when many trusts were 
originally established, clients often did not anticipate 
the changes in relationships or family dynamics that 
would unfold over time. Structural changes—such as 
the shift from memoranda and articles of association 
to modern company constitutions—mean that the 
minimum number of decisions makers should be 
reviewed to ensure the trust still operates as intended. 
She reiterated that a corporate trustee is generally 
preferable, as it avoids complications that can arise on 
the death or incapacity of an individual trustee.

The death of a guardian or appointor can create 
significant succession issues, and Loreena reminded 
attendees that a trust is fundamentally a creature of its 
deed. If a person in a controlling role dies, practitioners 
should not assume that a surviving spouse or family 
member can simply step into that position without the 
deed expressly allowing it.

Christmas Party

In December, STEP Western Australia held their well-
attended annual Christmas party at the Melbourne 
Hotel during which Registrar Fatharly presented to 

RECENT EVENTS

Dawn Partridge, Kylie Pritchard and Donnelle Hestelow   
(November Seminar)
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STEP members and friends providing a year that was 
review in the Probate Registry.  Former Principal Legal 
Officer of the Public Trustee, Michael Bowyer, acted as 
the master of ceremonies for the event and provided a 
comic twist to the evening.

Congratulations were first extended to the members 
and friends who received their Wills and Estates 
Specialist Accreditation through the inaugural Law 
Society of Western Australia’s programme. Appreciation 
was also expressed to all the participants, markers, 
and mentors, all of whom dedicated their time and 
commitment to the process.

Registrar Fatharly said that STEP Western Australia’s 
recent 2025 Spring Update was the largest and most 
comprehensive one to date. Registrar Fatharly said the 
Update provides valuable insight into events, branch 
activities, articles, and case developments, along with 
practical guidance.  

The Registrar observed that for practitioners seeking 
guidance, what should not be done is often embedded 
in case decisions, which is particularly important in 
matters involving modest monetary value or high levels 
of mistrust.

Registrar Fatharly highlighted to 
attendees Michael Bowyer’s seminal work 

Freedom vs Protection (being “A guide to 
guardianship and administration orders, 
litigation and court trusts for people with 
impaired decision-making”), describing it 
as incredibly thorough, informative, and 
entertaining—complete with all relevant 
citations and references. 

Rule 9B Statements and Practitioner Knowledge

Registrar Fatharly noted the many practitioners write to 
the Court requesting copies of the Rule 9B(1) of the Non 
-Contentious Probate Rules 1967 Statement. While this 
may be cost effective from a practitioner’s perspective, 
it creates substantial additional work for the Court.   

RECENT EVENTS CONTINUED...

Craig McKie, Susan Fielding, Registrar Fatharly and Andrew Davies 
(Christmas Party)

Karen Jaycock, Kylie Pritchard and Patrick Hughes (Christmas Party)

Liana Femia, Rein Squires and Demintha Jayaweera Mudiyanselage 
(Christmas Party)
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The Registrar observed that there remain gaps in 
practitioners’ understanding of what can and cannot be 
provided by the Court and encouraged practitioners to 
strengthen their knowledge in this area.

Passing of Accounts

Registrar Fatharly said that issues with passing of 
accounts frequently stem from a lack of information and 
communication, which can quickly lead to mistrust. 
When communication breaks down, practitioners often 
face significant work preparing accounts, sometimes 
having to resubmit them multiple times to correct 
errors. Many of these issues could have been avoided 
had proper communication occurred in the first place.

Probate Jurisdiction Statistics

As part of his presentation Registrar Fatharly provided 
the much-awaited statistics for the probate jurisdiction 
(being for the period October 2024 to October 2025):

•	 9,997 lodgements, representing a 4% year on 
year increase

•	 8,375 grants issued

•	 230 caveats and citations lodged

•	 80% of applications were for grants of probate

•	 12% of grants were for letters of administration 
(approximately 1,200 applications)

•	 52% of probate applications were lodged by law 
firms

•	 42% were lodged in person, often using the Probate 
Wizard

Requisitions

Requisition rates were as follows:

•	 24% – Letters of Administration

•	 26% – Letters of Administration with the Will 
annexed

•	 17.5% – Probate applications

•	 10% – Citations

•	 9.73% – Reseals

Processing times remain strong: 70% of applications 
were finalised within two weeks, most within one week, 
and 90% within six weeks; The statistics suggest that 
this was faster than other states.

Case management 

The Registrar noted that case management continues 
to present challenges, particularly where practitioners 
are uncertain about the correct application to file or 
which Act should be relied upon.  For instance, the 
Trustees Act provides several different avenues of 
application, yet in some matters the relief being sought 
is unclear or incorrectly identified. Discovery issues 
also arise frequently, including disputes about whether 
certain documents are privileged. These disputes can 
lead to significant costs and delay.

Registrar Fatharly said there is an ongoing lack of 
awareness regarding tax obligations and consequences 
in Family Provision Act matters.  The Registrar said that 

RECENT EVENTS CONTINUED...

Barbara Delaney, Bryce Blair and Ida Jogic (Christmas Party)

Murray Thornhill and Janene Bon (Christmas Party)
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practitioners are still failing to obtain proper valuations, 
determine duty payable, or consider CGT and income 
tax implications. These oversights can have substantial 
consequences for the administration of an estate.

Registrar Fatharly said that mediation remains the 
most effective way of resolving issues.  However, some 
people come to a mediation unprepared and don’t 
fully understand what mediation is about.  Registrar 
Fatharly drew attendees attention to the Pre-Mediation 
Information Sessions that the Supreme Court holds 
every second Friday of the month.  These sessions help 
individuals and practitioners know what to expect, how 
to use their time effectively and understand the process.    
As an aside the Registrar said there had been a rise in 
Family Provision Act applications from adult children.  

Following the Registrar’s presentation, Michael helped 
jolly the evening along with comments about the 
importance of attention to detail and how lack of this 
may cause havoc.  Michael provided several examples 
including the issue with the 1631 King James Bible, 
which failed to include the word “not” from the Seventh 
Commandment. This means that amid exhortations that 
“thou shalt not kill”, and “thou shalt not steal”, readers 
are commanded “thou shalt commit adultery”.  

Michael also recalled a memorable editorial mishap 
from his time as Editor of the UWA Law Journal. In 
one edition, the publication inadvertently referred 
to Professor Glanville Williams as the Late Professor 
Glanville Williams, an awkward mistake given that 

Professor Williams was very much alive at the time.  
The error sparked a frantic correction effort: over 1,000 
copies of the Journal had to be painstakingly amended, 
with law students carefully pasting small slips of white 
paper over the offending word. 

February Event

February saw Alexandra Turner and Michelle Bennett 
both of Francis Burt Chambers deliver a discussion 
based and thought-provoking session, Conflicted! An 
interactive session on ethics in succession, hosted by HHG 
Legal. They opened with a reminder that ethical issues 
rarely announce themselves plainly. In succession 

RECENT EVENTS CONTINUED...

 Ella Morison, Michael Bowyer, Registrar Mark Fatharly, Donnelle Hestelow, Teressa Maines and Imogen Hooke (Christmas Party)

Lindzee-Kate Tagliaferri, Rosalina Chiu and Mikaella Alfaro 
(Christmas Party)
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work—where law, money, family dynamics, grief and 
expectations collide, and where practitioners are often 
asked to wear multiple hats—ethical conflicts can arise 
quietly and unexpectedly.

Michelle noted that a practitioner’s first warning 
sign is often that familiar sense of unease in the pit of 
the stomach. When that feeling appears, it may be 
a signal that another lawyer would better serve the 
client’s interests. She encouraged attendees to reflect 
carefully on the unique risks in succession practice: 
the complications of later defending the validity or 
interpretation of a Will they drafted, the scrutiny that 
may fall on their own charging clauses, the steps taken 
to guard against undue influence, and the dangers of 
acting for too many parties in contentious matters.

Alexandra reviewed the relevant professional standards 
and examined several applicable cases including Piscioneri 
v Whitehouse [2024] TASSC 2 and Lissenden v Dellios [2021] 
VSC 520. Interesting points discussed and raised were:

•	 consent does not solve a conflict; 

•	 consent does not protect against disciplinary 
actions; and

•	 if given, consent must be very well informed (to the 
extent of setting out the conflict to each party) – and 
preferably documented by the professional advisors.

Audience feedback highlighted the importance of 
self‑reflection in these situations. Practitioners were 
encouraged to consider whether, if the matter later 
unravelled, they might be called as a witness in their 
own case, and the potential consequences that could 
follow, both for the client and for the practitioner’s 
professional reputation. The session served as a timely 
reminder that ethical awareness is not a one off exercise 
but an ongoing discipline, especially in an area as 
emotionally and legally complex as succession.

April Event 1

In April we were lucky to have two events.  First, Fiona 
Halsey of Halsey’s presented at Croftbridge on Tranche 
2 of the catchily titled Anti-Money Laundering and 
Counter-Terrorism Financing Amendment Act (AML/
CTF Reforms).   

AUSTRAC is leading Australia’s AML/CTF reform 
programme by expanding the regime to include 
lawyers, accountants, real estate professionals 
and other Tranche 2 sectors, closing long standing 
regulatory gaps.  Fiona’s detailed presentation focused 
on providing a clear timeline for meeting compliance 
obligations ahead of July 2026, and guided participants 
through more than 20 key steps. 

RECENT EVENTS CONTINUED...

Fiona Halsey & Loreena Gillon (April Event 1)

Michelle Bennett and Alex Speaking (February Event)
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Fiona reminded attendees that the overarching goal 
of the reforms is to align Australia with international 
AML/CTF standards and strengthen our ability to 
combat financial crime. She noted that enrolments 
for Tranche 2 entities opened on 31 March, with 
obligations commencing on 1 July 2026 for businesses 
providing “designated services”. Fiona emphasised the 
importance of early preparation, explaining that service 
providers must enrol within 28 days of delivering a 
designated service, and that failure to do so may lead to 
penalties and enforcement action.

Fiona explained that businesses preparing for Tranche 
2 AML/CTF reforms should first confirm whether they 
fall within the scope of the regime, then appoint a 
compliance officer, senior manager and governing 
body with a clear understanding of their respective 
obligations; recognising that in small practices these 
roles may be combined. Businesses should also decide 
whether AML/CTF responsibilities will be managed 
in house or outsourced and review existing client 
onboarding and internal compliance systems to 
identify where updates are needed to meet the new 
requirements.

Businesses captured under the AML/CTF reforms will 
be required to conduct initial and ongoing customer 
due diligence, apply enhanced due diligence for any 
customers assessed as high risk, and implement 
appropriate AML/CTF controls and reporting as part of 
continuous, risk based compliance.  

The key take aways for attendees included 
early preparation, governance structures, 
resource planning, staff training, internal 
policies, and overall organisational 
readiness.

April Event 2

The second April Event was presented by Tyler Wise 
of Findex and hosted by O’Sullivan Davies.   Tyler’s 
presentation focused on equipping attendees with 
the skills to help clients carry out a preliminary 
investigation before engaging a forensic accountant. 
Tyler emphasised that the first step in this process is to 
consider the fraud triangle, a well‑established model 
that explains why individuals commit fraud. The fraud 

triangle identifies three essential elements that must 
be present for fraudulent behaviour to occur: pressure, 
opportunity and rationalisim.

While lifestyle or behavioural changes, such as luxury 
purchases, expensive holidays or high‑value vehicles, 
can be red flags, Tyler cautioned that these signs are not 
conclusive on their own. Tyler then stepped attendees 
through the searches and data‑analysis techniques 
that advisers or their clients can undertake at an early 
stage. Tyler reiterated that as trusted advisers, we are 
well placed to assist individuals and organisations in 
conducting preliminary checks when fraud is suspected.

These tests may be conducted via AI to run 
closed‑internet analysis on data, including tests such 
as Benford’s Law, relative size factor analysis and other 
anomaly‑detection methods. Tyler explained that these 
tools help quantify information, triangulate potential 
risks and highlight irregularities that may warrant 
further investigation. Because forensic accountants 
can be expensive, running these preliminary tests, 
which anyone can do via AI, can provide a low‑cost or 
free way to identify issues before formally instructing a 
specialist.

RECENT EVENTS CONTINUED...

Sarah Walton, Tyler Wise, Janene Bon and Andrew Davies 
 (April Event 2)
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Open‑Source Intelligence (OSINT) and public‑record 
searches further strengthen fraud detection by providing 
independent, verifiable information that can expose 
inconsistencies, hidden relationships and undisclosed 
assets. OSINT draws on publicly available online data, 
such as social‑media activity, domain records, leaked 
datasets and open‑source platforms, to validate 
identities, uncover fabricated profiles and map networks 
that may indicate collusion or coordinated schemes. 

Public‑record searches, including ABN Lookup, ASIC 
registers and the Personal Property Securities Register, 
complement this by offering authoritative data from 
corporate registries, property records, Court filings and 
regulatory databases. These tools help investigators 
confirm ownership structures, identify litigation or 
compliance issues and detect assets or connections a 
subject may be attempting to conceal.

Tyler also highlighted the value of simple checks, such 
as checking font and paper quality or right‑clicking a 

PDF to review its metadata, including author, creation 
date and modification history, which may reveal 
inconsistencies in a document.  Comments from the 
audience included reminding attendees to ask for 
several years’ worth of accounts as well as the general 
ledger and that the accountant may not be provided 
with the correct information in the first place.  

In conclusion Tyler highlighted 
that it’s important to remember,  
that the same tools used for 
investigative purposes can also 
be misused by the fraudsters 
and that AI is evolving rapidly.

Sarah Walton TEP
Special Counsel, Mills Oakley

RECENT EVENTS CONTINUED...

Fiona Halsey & Loreena Gillon (April Event)
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MÜGE OZCAN  
Legal Practitioner Director/
Founder, Vitalis Legal 

Müge is an experienced lawyer 
with over two decades of practice 
in estates, succession and 
commercial law. She is known for 
her calm, grounded approach and 

her ability to guide clients through complex and often 
emotionally sensitive matters with clarity and care.

Admitted to practice in New South Wales and 
Western Australia, Müge has worked across multiple 
jurisdictions throughout her career, including with firms 
in New South Wales and Victoria.

In 2014, she founded Vitalis Legal to create a practice 

HARRY YOUS  
Solicitor at Williams + Hughes

Harry advises on regulatory and 
litigation matters involving family 
trusts, including disputes over 
express and constructive trusts. 
He handles complex structures 
such as discretionary trading and 

investment trusts, often with high-value or multi-asset 
portfolios. His focus includes trustee duties, breaches 

aligned with her values and focused on delivering 
practical, client-centred legal advice.

Müge has an established Wills and Estates practice, 
advising on estate planning, probate and estate 
administration, as well as the resolution of estate 
disputes, including both contentious and non-
contentious matters. She also regularly presents on 
succession and estate planning topics, sharing practical 
insights with professional and business audiences.

Alongside her estates practice, Müge brings significant 
experience in commercial law, trusts, corporate 
governance and family business succession planning. 
As a long-term business owner herself, she understands 
the realities of running a business and works closely 
with clients to deliver solutions that are technically 
sound, practical and commercially focused. 

of trust, disputes over beneficial entitlements, trust 
construction, and challenges to trust validity.
 
In estate administration, Harry represents clients in 
family provision claims and related litigation. He advises 
executors and beneficiaries in contested probate 
matters, claims under family provision legislation, and 
disputes over estate administration and distribution.

WELCOME TO OUR NEW MEMBERS 

LILY GUBBAY  
Lawyer, Mills Oakley

My name is Lily Gubbay, and I am a 
lawyer at Mills Oakley and a recent 
Affiliate member of STEP, having 
joined this year through the STEP 
Mentorship Programme. I was 
drawn to the programme to gain 

professional insight from leading practitioners and to 
continue learning from the best in the field. I see STEP 
as a valuable opportunity to broaden my perspective, 
deepen my technical knowledge, and engage more 
meaningfully with the trusts and estates profession.

By way of a brief background, I have been at Mills 
Oakley for over a year, commencing with the firm as 
part of the graduate programme. Private Advisory 
was my third and final rotation, and it was an area I 
quickly fell in love with. I currently work under Donnelle 
Hestelow and Sarah Walton and am grateful for the 
opportunity to learn from such knowledgeable and 
inspiring leaders in the field. 

Alongside my legal career, I work as a spin instructor 
at Bike Bar Fitness, which allows me to stay active and 
brings balance and energy to my professional day-to-
day.
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WELCOME TO OUR NEW MEMBERS CONTINUED...

ELLA MORISON  
Lawyer, Mills Oakley

I joined STEP this year as an 
Affiliate member, motivated by 
the opportunity to learn from 
leading practitioners and to 
further deepen my knowledge of 
trusts and estates practice. I also 

participated in the STEP Mentorship Programme in 
2025, which reinforced my interest in the profession 
and the value of continued professional development. 

I commenced at Mills Oakley through the graduate 
programme in 2024, with Private Advisory as my final 

rotation, an area in which I quickly developed a strong 
interest and have continued to build my practice. I am 
grateful to work under the guidance of practitioners 
within the team, led by partner and Accredited 
Specialist Donnelle Hestelow, and to be developing 
my technical skills within a collaborative and highly 
regarded group. 

Outside of practice, and when I am not busy lawyering, 
I enjoy spending time outdoors on trails, travelling to 
my favourite country escapes and exploring beautiful 
beaches helping me maintain balance, wellbeing and 
connection beyond work.

2026 has started very well for STEP WA, with our 
membership numbers continuing to increase, and 
interest in joining STEP remaining strong. 

We remain focused on looking at ways to broaden 
our membership base, in particular amongst regional 
practitioners, newly admitted practitioners as well as 
accountants and financial advisers.

If you know of practitioners whom might be interested 
in joining STEP and whose areas of interest include 
estate planning, succession planning, trusts, family 
law, superannuation or tax, feel free to bring them as a 
guest, to the next CPD event that you are attending as 
a member. Otherwise we would always be pleased to 
hear from them at western.australia@step.org or via 
our LinkedIn page.

We would also welcome any ideas that our members 
may have, as to growth initiatives, and to speak with 
any members wishing to join the Membership Sub-
Committee.

Wishing you all the best for the 
new STEP membership year.

Lee-Ann Cartoon, TEP
Principal, Succession Solutions 
Perth, STEP Affiliate

UPDATE MEMBERSHIP SUB-COMMITTEE

mailto:western.australia%40step.org?subject=
https://au.linkedin.com/company/step-western-australia
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Principal, Cullen Macleod Lawyers, TEP 

I’ve been a member of STEP WA since (just about) the 
very beginning.  Thinking back, I can’t believe it’s been 
almost 17 years already.

I remember, I was at Jackson McDonald at the time I 
joined.  The late Adam Levin (a former partner at Jackson 
McDonald) was instrumental in setting up the WA 
chapter.   It was all very new and exciting and since then 
the WA Chapter has zoomed ahead at a rate of knots!

I’m so grateful to be part of such a knowledgeable and 
diverse group of people.  Each of us learning from each 
other, discussing war stories, solving problems.  Trust 
and estates is such a meaty area and it’s great to be able 
to bounce ideas (and problems!) off one another.  And 
it’s terrific making connections with accountants and 
financial advisors as well, as all of our areas complement 
one another.

I have been practising in trusts and estates for well 
over 25 years now.  It wasn’t such an attractive area of 
law when I started, but now succession law is the place 
to be!  I almost fell into this area of law when I started 
working with Patrick Hughes at Corser and Corser in the 
late 90s.   What a terrific mentor Patrick has been for me.  
And, later, when I joined Jackson McDonald, I benefited 
from the expertise of Susan Fielding as well.  How lucky 
I’ve been.

I find this area of law interesting because it’s so diverse.  
I’ve learned so much about trusts over the years – and 
I’m still learning.  In addition to that, I’ve learned far 
more than I ever expected to learn about tax and duty.  
And I enjoy the fact that we can still go back to cases 
centuries past for relevant authority!

Perhaps the diversity of this is also the most challenging 
aspect of it.  The law is always changing – particularly 
so around trusts and it’s so important to keep on top of 
all these changes.  Of course, this is one of the reasons 
why STEP is so vital in our area, in terms of continuing 
education and learning.

One of the best pieces of advice I have ever received 
is actually from one of my favourite barristers who 
reminded me that as lawyers we are not mere 
mouthpieces for our clients.  We have a duty to exercise 

independent judgement, whether the client likes it or 
not.  This may seem trite.  But we all need a reminder to 
step back and recalibrate on occasion.

I’ve also received numerous pearls of wisdom over 
the years from Patrick Hughes, Susan Fielding, and 
the former Supreme Court Registrar, Sandra Boyle, 
whose seminars, particularly on mediation, have been 
invaluable to me.  

I can’t finish up this piece without commenting on 
the fabulous social side of STEP WA, the wonderfully 
collegial atmosphere.  The STEP Christmas Party is the 
highlight of my year and I so much enjoy catching up 
with everyone at the regular CPDs.

I strongly encourage non-members to get 
involved in this special group of people at 
STEP WA.

STEP MEMBER PROFILE – SALLY BRUCE
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Why did you join the STEP Committee?  

For the past 30 odd years, as a Chartered Accountant 
I have provided estate planning services to clients. I 
joined the committee to mix with like-minded ethical 
professionals and contribute to what I believe is the only 
professional body that solely represents estate planning 
as a profession. 

What’s the single biggest benefit you’ve gained  
from being part of STEP?

Because the CPD sessions are predominantly based 
on current legal issues, an awareness of those issues 
enabling me to better protect and refer clients to expert 
estate planning lawyers. 

What is the most challenging aspect of your work?

Transferring knowledge to clients so they understand 
they can’t always have their cake and eat it too, ie: estate 
planning is about prioritising and addressing the more 
important objective, maybe a couple of objectives, at a 
particular point in time; and that over time objectives 
change, hence estate plans need updating.  

Where do you see the biggest opportunities for 
development in the field of trust and estate practice 
over the next 5 years?

I have no idea if this product already exists, but in a 
former life, due to our ageing population, I envisaged 
statutory legislation and developing deceased 
estate and lifetime attorney administration software, 
including country/state specific accounting & taxation 
modules, to streamline these types of Administration. 
In Australia, the product would be similar in principle to 
the legislation and software packages that exist for the 
winding up of solvent companies.  

I also believe, without the personal liability, there is a 
market for estate planning professionals (not insolvency 
practitioners) to be accredited by the courts to act 
professionally as Executors and Administrators. 

Chartered Accountant, Registered Tax 
Agent; and Former Registered Liquidator

What challenges do you think practitioners will face 
in the future?

From an accountants perspective, proving 
independence and objectivity if/when  conflict/
litigation arises amongst disgruntled beneficiaries. 

What’s your favourite piece of professional advice 
you’ve ever received, and how has it shaped your 
career?

It wasn’t advice I received, it was an incident at work 
early in my career. 

I was approached to “adopt” a Chinese graduate who 
spoke limited broken English.  One day, after giving 
her work instructions I used the colloquialism “……be 
careful with your time, client Mr X will run you around 
the garden path and not pay…….”   I told her to not waste 
any time and to clarify with me if she had any questions.  
Four (4) hours later, the Chinese graduate knocked on 
my office door and asked me “why would Mr X want to 
run her around the garden path?” 

STEP COMMITTEE MEMBER PROFILE - 
ANGELA GAFFNEY TEP
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To this day, I have learned when dealing with people 
ALWAYS ask them to repeat what message they 
received.  It’s all in the communication, assuming of 
course the other party wants to communicate. 

What’s your favourite Chat GPT Search?

 Sorry, I like chatting to real people. I have not found any 
time to search ChatGPT. 

How do you like to spend your free time?

Free time?  What’s that?   

I love walking our family Kelpie dog along the beach 
– he’s super smart and got me well trained. I also love 
catching up with my life-long girlfriends of 50 years – 
there are four of us – the Italian Mafia, the Aussie, the 
Anglo Indian and the UK Pom (me).  We know each 
other, better than we know ourselves. 

STEP COMMITTEE MEMBER PROFILE - ANGELA GAFFNEY 
CONTINUED...

Are MyGov Stat Decs and Electronic Witnessing Requirements here to stay? 

COMMONWEALTH STATUTORY REVIEW OF
THE STATUTORY DECLARATIONS ACT 1959 

A review has recently taken place to consider the 
reforms introduced through the Commonwealth 
Statutory Declarations Amendment Act 2023 (Cth) 
(Amendment Act) which made it more flexible for 
Australians to complete Commonwealth Statutory 
Declarations. 

Practitioners may recall a key change was the 
introduction of a digital service that allows people to 
make a declaration without a witness, using myID, 
the Australian Government’s digital ID provider, 
together with myGov.  The Amendment Act also made 
permanent several measures first introduced during 
COVID 19, including the use of electronic signatures 
and video link witnessing.  The traditional paper and ink 
method remains available for those who prefer it.

The Commonwealth Attorney General’s statutory 
review of the Statutory Declarations Act 1959 (Cth) and 
the Statutory Declarations Regulations 2023 (Cth) was 
required under section 16 of the Amending Act and 
follows the second anniversary of the commencement 
of the Amendment Act on 1 January 2026.  The call for 
submissions closed on 1 March 2026.

 

The purpose of the review was to examine how 
effectively the changes to the Statutory Declarations Act 
are operating and to consider whether amendments 
were needed to further improve its function. As part 
of this process, the Government sought feedback 
from stakeholders and the community, examining the 
following:

•	 How effectively the expanded execution options are 
working and whether they have genuinely improved 
efficiency and convenience for Australians making 
Commonwealth statutory declarations,

•	 Whether the current safeguards are functioning as 
intended, and

•	 If further amendments are needed to enhance the 
overall operation of the Act and Regulations.

For individuals and businesses who find locating 
a witness difficult, such changes offer greater 
convenience and improved accessibility. It may also be 
argued such methods create enhanced security and 
verification.   
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Following Registrar Fatharly’s reminder to practitioners at the STEP Christmas Party and 
on the recommendation of another lawyer, I recently attended a Supreme Court Mediation 
Information Session. These sessions are held every second Friday at the Supreme Court 
and are open to both practitioners and members of the public.

ATTENDING A SUPREME COURT 
MEDIATION SESSION

The session I attended was facilitated by two Registrars 
and offered a clear, practical overview of what 
mediation is and how it operates in practice. Topics 
covered included seating arrangements, how parties 
move between rooms, the availability of refreshments, 
what is discussed in open versus private sessions, and 
the Registrars’ preferences regarding the disclosure of 
additional information and participant behaviour.

I deliberately avoided drawing attention to the fact that 
I am a lawyer. Whether flat shoes and a dress were an 
effective disguise is debatable, particularly when most 
attendees were accompanied by a support person, 
but the intention was to experience the session from 
a participant’s perspective rather than as a lawyer. 
What struck me most was how effectively the session 
highlighted the emotional stress and nervousness 
individuals often feel when attending mediation. 

For practitioners, attending court or mediation may 
be part of their ordinary working week.  Indeed some 
practitioners say that “a good mediation is one in 
which all parties compromise.” While compromise can 
certainly play a role, mediation also offers something 
more valuable - it gives participants meaningful control 
over the outcome of their dispute.  This is of particular 
importance as for participants legal matters can be 
overwhelming, unfamiliar, life-changing and deeply 
personal. The session served as a timely reminder of the 
human fragility behind every matter.
 
Attendees were encouraged to ask questions 
throughout, which not only clarified general 

procedural issues but also provided useful insight 
into the Registrars’ preferences and what they find 
helpful during mediation.   There were lots of practical 
takeaways, including avoiding bringing a laptop into 
shared sessions or when recording offers as the sound 
of typing may be distracting for other participants as 
well as for the Registrars.  

Importantly, if a participant wishes to have a support 
person attend the mediation with them, it was noted 
that that should be raised with the Court and the other 
parties well in advance of the date.  As there is no right 
to a support person (and the mediator cannot make 
orders about their attendance), the informed consent 
of all parties is essential for the attendance of a support 
person.

Overall, the session was an informative, useful and a 
worthwhile refresher, as well as an invaluable resource 
for members of the public navigating mediation for the 
first time.

If you would like to attend a session email  
Associate.Principal.Registrar@
justice.wa.gov.au with your 
request, including your name 
and the matter number of any 
Supreme Court action/s that 
you are involved with.  

Sarah Walton TEP
Special Counsel, Mills Oakley

mailto:Associate.Principal.Registrar%40justice.wa.gov.au?subject=
mailto:Associate.Principal.Registrar%40justice.wa.gov.au?subject=


Western AustraliaSTEP WA UPDATE | 2026 VOLUME 1 17

From drafting correspondence, research, case analysis, practice management, generating 
legal documents, advice chronologies and document review, our badly paid AI assistants 
are integrating themselves into our day-to-day use. Generative AI (Gen AI) being the form 
of artificial content which can create new content appears here to stay.  Our favourite Gen 
AI command that we heard from a somewhat direct lawyer was “make me sound nice”.   
Yet for a business that bills for its time and knowledge how do we apply these time saving 
devices in our legal practice. And what does it mean for litigation? 

A REFLECTION ON COURT AI GUIDELINES
AND THE RECENTLY RELEASED VLRC REPO 
AI IN COURTS AND TRIBUNALS REPORT

Australian Courts are rapidly developing guidance on 
the use of Gen AI in litigation, and a consistent message 
is emerging across all jurisdictions: AI can assist legal 
work, but it cannot replace professional judgment, nor 
does it reduce a lawyer’s responsibility for what they file 
in court.

Victoria led early, issuing guidelines in May 2024 that 
distinguish between tools like Technology Assisted 
Review, which uses machine learning for document 
review, and Gen AI, which produces text without 
true reasoning. Practitioners are reminded that they 
must verify any AI generated content to ensure it 
is accurate, current, unbiased, and appropriate for 
the jurisdiction. Victoria has continued to shape the 
national conversation, with the Victorian Law Reform 
Commission’s 2026 report recommending a principles 
based regulatory approach, a ban on AI in judicial 
decision making, training for legal professionals and 
the public, and an assurance framework to monitor new 
uses of AI.

New South Wales followed with Practice Note SC Gen 23, 
effective from February 2025. It warns of hallucinated or 
biased AI output and prohibits the use of AI to generate 
affidavits, witness statements, character references, 
or any material intended to reflect a witness’s actual 
evidence. The guidance also covers expert reports, 
written submissions, and summaries of argument.

Western Australia’s guidelines released in November 
2025 emphasise transparency and accountability. 
Lawyers, self represented litigants, and expert 
witnesses must understand the limitations of AI and 
ensure all AI assisted content is checked by a human 
who accepts legal responsibility for its accuracy. When 
directed by the Court or where otherwise necessary 
or appropriate, the use of Gen AI in Supreme Court 
proceedings (including the preparation of any material) 

should be disclosed to other parties and the Court.

South Australia’s guidelines, applying from January 
2026 across multiple courts, reinforce that AI may 
support but must not replace the skills and judgment 
expected of lawyers. Practitioners must ensure AI 
generated material is reliable, accurate, and compliant 
with court rules and suppression orders. While parties 
do not need to disclose AI use within documents, they 
must be ready to explain their use of AI if asked by a 
judicial officer.

Across all jurisdictions, the themes are clear: lawyers 
remain responsible for everything they submit; 
confidentiality, privilege, and privacy must be 
protected; and AI must not be used in a way that 
misleads the Court or obscures the true source of work. 
Failing to comply with AI related obligations is not 
excused by unfamiliarity with the rules and may expose 
practitioners to serious consequences, including 
contempt, perjury related charges, or allegations of 
fabricating or altering evidence.

As the technology evolves, policy and guidelines will 
continue to shift. For now, staying informed and exercising 
careful professional judgment remain essential as 
courts adapt to the growing role of AI in litigation.
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2026 STEP Australia National Trusts and Estates 
Conference – Update

The STEP Australia National Trust & Estate Conference 
2026 is a sell-out. Virtual tickets are still available. 
Thank you to everyone from WA who has registered. 
We appreciate your support. We have applied to the 
LPBWA for CPD approval, which at the time of writing is 
pending. I expect this will be an amazing event and I am 
looking forward to it.

STEP Australia Operating Model Pilot

As part of the new Operating Model project, STEP 
Worldwide announced at the December 2025 Branch 
Chairs Assembly (BCA) in London that STEP Australia 
would be given an opportunity in 2026–27 to explore 
and develop plans for an Operating Model Pilot.

In order for STEP Australia to take up this opportunity, 
a funding proposal is required, setting out STEP 
Australia’s goals and project milestones to gain STEP 
Worldwide Board approval. When announced at 
the BCA, the Pilot was anticipated to provide up to 
£100,000 in the first year to create a new national 
operating model in Australia.

The STEP Australia Board set up a Funding 
Proposal Committee, which includes 
representatives from STEP Australia and 
each STEP Branch in Australia to work 
towards preparing a proposal.

At the time of writing, the drafting of a proposal has 
reached a very advanced stage. It is due to be submitted 
to STEP Worldwide by 1 April 2026.

I would like to thank everyone who has contributed 
towards this project so far. The development of the 
proposal involved extensive consultation across 
Australia. Input was sought from Branch Chairs, 
Committee Representatives and National Staff to 
ensure a comprehensive understanding of local needs, 
operational realities and strategic priorities. This 
collaborative approach included structured discussions 
and ongoing engagement, ensuring that the Pilot reflects 
the perspectives of all Branches while balancing national 
objectives. It has generated a lot of positive energy.

The STEP Australia Pilot Proposal Committee has met 
five times since the BCA announcement in December 

until the April deadline. The STEP Australia Board held a 
dedicated session at their face-to-face Board meeting in 
February 2026 in order to provide guidance and input. 
All these interactions have helped to ensure that the 
Pilot is informed by both detailed committee discussion 
and broader Board-level strategic oversight.

I look forward to providing future updates to you on this 
potentially game-changing new project.

Partnerships Update 

Our partnership efforts continue to build the profile of 
STEP across the professions in Australia.

In February 2026, a STEP Australia delegation attended 
the SMSF Association National Conference and Thought 
Leadership Breakfast (18–20 February). 

On 27 February, a STEP Australia delegation (which 
included me, Jen Sheean (STEP Aust co-vice chair), 
Michael Fox (STEP Aust Treasurer) and Loreena Gillon) 
met with Naomi Walsh, President of CA ANZ, to discuss 
joint event opportunities. 

A joint event between STEP Australia and the Family 
Law Education Network was held at the ICC in Sydney 
on 27 March.

We are promoting the FBA Advisor Masterclass Bridging 
the Succession Transition Gap by Dr Dennis Jaffe, hosted 
by KPMG. Tickets are available at member pricing in 

MESSAGE FROM THE 
STEP AUSTRALIA CHAIR
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MESSAGE FROM THE STEP AUSTRALIA CHAIR CONTINUED...

Melbourne (24 April), Sydney (28 April), Adelaide (30 
April) and Perth (5 May).

Looking ahead, a STEP Australia delegation 
will attend the SMSF Association's SMSF 
Technical Summit on 29–30 July 2026. 
We are also in discussion with the SMSF 
Association about organising the third 
joint national webinar between our two 
organisations.

We are collaborating with the Fundraising Institute of 
Australia (FIA) to provide online CPD training modules for 
solicitors (STEP members) aimed at effective will drafting 
for charitable gifts. This project is currently in the pipeline.

Policy & Advocacy

As a peak body on trust and estate matters, one of 
STEP Australia’s roles is to make policy and advocacy 
submissions. On 27 February we lodged a submission to 
the ATO responding to draft TD 2026/D1 regarding when 
a “right to occupy” a deceased person’s home entitles a 
beneficiary or trustee to a CGT main residence exemption.

New Administration Assistant 

Hannah Bowman began employment with STEP 
Australia in November 2025 and currently works part-
time (Tues to Thu). Hannah replaced Lucy Richardson. 
Please make Hannah feel welcome.

Newsletter Update

If your firm is interested in gaining exposure to a 
national audience in the trusts and estates space, 
please reach out to Dior Locke, STEP Australia 
Operations Manager, via dior.locke@step.org to discuss 
sponsorship opportunities for our National Newsletter. 

STEP Australia is always open for new contributions to 
its Newsletter. If you have given a presentation to STEP, 
or if you have written an article for the WA Newsletter, it 
may only require a small edit to pull it into shape for the 
STEP Australia Newsletter. If you are interested, please 
contact Dior, and she will connect you with our National 
Newsletter Committee.

STEP Australia Excellence Awards 

As mentioned in the Spring 2025 Edition of the STEP 
WA Update, these Awards are now biennial (with the 
next awards to be presented at the 2027 STEP Australia 
Conference). Please start 
thinking about who you would 
like to nominate. Nominations 
for 2027 will open at the end of 
the 2026 calendar year.

23 March 2026

Jim O’Donnell, TEP
Partner, Jackson McDonald  
STEP Australia, Chair

mailto:dior.locke%40step.org?subject=
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I enrolled as one of the “early birds”.  While enthusiastic, 
I was also realistic (perhaps slightly apprehensive) 
about the anticipated workload and the challenge 
of adapting an established Victorian programme to 
Western Australia.  The time commitment is significant, 
and the expectations are high.  That said, those 
challenges ultimately proved to be among the greatest 
strengths of the programme.

Before enrolling, I had heard from interstate colleagues 
about the value of the study groups.  I can now confirm 
that those reports were entirely accurate.  My study 
group was outstanding, and from all accounts, the 
same could be said of the others.  Practitioners came 
to the table with varied professional backgrounds, 
perspectives and areas of expertise.  That diversity 
enriched the discussions and ensured a depth of 
engagement with the material that would have been 
difficult to achieve alone.

The Guidelines and Case List provided by the Law Society 
of Western Australia in partnership with the Law 
Institute of Victoria was comprehensive, setting out the 
scope of topics, legislation and case law and provided 
a clear framework for study.  Within that structure, 
our group divided topics according to experience and 
interest, allowing each member to delve deeply into 
particular areas while benefiting from the collective 
knowledge of the group as a whole.  The breadth 
of content was one highlight of the programme.  
Reviewing recent decisions across multiple jurisdictions 
and subject areas was interesting thanks to the 
judiciary’s detailed and thoughtful judgments that 
clarified both principle and practical application.

I was also lucky to have support from my network, 
which extended beyond the formal programme.  For 
example, members of chambers generously acted 
as sounding boards when it came time to reflect on 
past examination papers, and provided an insight and 
perspective from the bar that proved invaluable.

About halfway through the programme, I remember 
thinking: I am genuinely glad I undertook this course of 
study, regardless of the outcome. That sentiment has 
only strengthened since.

The study itself is worth it.  I believe that you become 
a better lawyer.  I have formed many new professional 
relationships as a result of the programme, particularly 
within my study group and am confident that these will 
endure well beyond the programme.  

For practitioners considering 
accreditation, my advice is 
simple: enrol.  It is demanding 
and time-consuming, but it is 
also one of the most rewarding 
professional experiences that I 
have undertaken.

Donnelle Hestelow, TEP
Partner, Mills Oakley 

WILLS AND ESTATES ACCREDITATION
ARRIVES IN THE WEST: REFLECTIONS ON 
THE INAUGURAL SPECIALIST PROGRAMME
For the first time in 2025, Western Australian legal practitioners were able to become accredited 
specialists in Wills and Estates.  For many years, colleagues in the eastern states have 
enjoyed the professional recognition and rigour of this accreditation.  That changed thanks 
to the persistence and commitment of a small group of WA practitioners, whose combined 
efforts culminated in the successful completion of the inaugural programme last year.
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Tax considerations in family provision claims:  a practitioner Q&A

Practitioners should approach contested estates with 
tax firmly in mind from the outset, seek specialist advice 
where necessary and avoid providing taxation advice 
unless appropriately qualified. Here are some things to 
think about.

Q: Why is tax particularly important in the context 
of family provision claims?

There's a likelihood that some tax issues will not be 
given proper consideration particularly in the context 
of a fast moving, emotionally-charged settlement 
negotiation. Failure to identify and manage tax risks can 
give rise to professional risk.

Q: Will the CGT roll-over apply to asset transfers in a 
family provision context? 

There is generally no taxable CGT event (ie there is a 
tax roll-over) if an asset that a person owned when they 
died passes to a beneficiary in one of the ways outlined 
in section 128-20 of the ITAA 1997. Most commonly this 
involves a beneficiary becoming the owner of the asset 
under the deceased’s Will.

A family provision claim often results in the variation 
of a person’s Will either by Court order or deed of 
arrangement. Practitioners should weigh up the cost/
benefits of each approach. Bear in mind that for an 
asset to pass under a deed of arrangement the deed 
must settle a claim to participate in the estate and the 
consideration given by the claimant must consist solely 
of the variation or waiver of claims to estate assets. 

Q: Why are deeds of family arrangement a CGT  
risk area?

In settlement negotiations it is common for 
beneficiaries to make balancing payments in order to 
retain particular assets. Some people take the view 
that any consideration paid by the beneficiary under 
a deed of arrangement will result in no roll-over when 
the LPR transfers the asset to the beneficiary. Most 
people take the view that there may be a partial roll-
over/ partial sale of the asset. The ATO has no public 
view on the issue.

Any resulting tax liability needs to be factored into 
settlement negotiations. Failure to do so can materially 
alter the apparent economics of an agreement.

Q: Are there special considerations that arise in 
respect of a deceased’s main residence?

A dwelling that was the deceased’s main residence at the 
time of death and was not being used to produce income 
is taken to be acquired by the LPR for market value at the 
date of death. A full main residence exemption generally 
applies to any capital gain or loss if the dwelling is sold 
and settles within two years of death.

Although this rule appears straightforward, complexity 
frequently arises in practice. In the context of family 
provision claims it will often be the case, that the two-
year rule is not met

The Commissioner has a discretion to extend the two 
year period. Practical Compliance Guideline PCG 
2019/5 outlines when the discretion might be exercised 
in the context of a family provision claim. Detailed 
contemporaneous records are essential.

Recently, the ATO has issued a draft Taxation 
Determination TD 2026/D1 which indicates that a 
right to occupy a dwelling conferred under a deed of 
arrangement does not satisfy the test which refers to a 
right granted under a Will. By contrast a right to occupy 
effected by a court order, is taken to be under a Will as 
the Court order operates as variation of the Will.

Q: How should inherent tax liabilities be treated in 
settlement discussions?

Some estate assets carry inherent tax liabilities as at 
the date of death. Although authority suggests that 
potential future tax may not be taken into account 
where a Will is silent, this is a matter capable of 
negotiation in a family provision settlement.

The critical issue for practitioners is ensuring that all 
parties share a common understanding of who will 
ultimately bear any tax liability. Failure to do so may 
result in disputes requiring judicial intervention.

FAMILY PROVISION CLAIMS: 
THE TAX TRAPS PRACTITIONERS 
CAN’T IGNORE



Western AustraliaSTEP WA UPDATE | 2026 VOLUME 1 22

FAMILY PROVISION CLAIMS: THE TAX TRAPS 
PRACTITIONERS CAN’T IGNORE CONTINUED... 

Q: What superannuation issues commonly arise in 
family provision matters?

Superannuation death benefits introduce a separate set 
of tax rules. Benefits may be paid directly to dependants 
or to the LPR. If paid to an LPR the tax outcomes depend 
on who is expected to benefit, the form of the payment, 
and the taxable and tax free components.

Where benefits are paid to the estate, the timing of 
payment can be critical. If a family provision claim 
is unresolved at year end, it may be unclear who is 
expected to benefit, potentially resulting in adverse 
tax outcomes. Subsequent deeds cannot operate to 
retrospectively change the tax outcome for the year in 
which the death benefit was paid.

Practitioners should also pay particular attention to 
record keeping and the segregation of funds to ensure 
payments can be properly characterised.

Q: What additional risks arise where family trusts 
are involved?

Family provision settlements often seek to deal with 
assets that are not estate assets, including assets owned 
by family trusts. 

Trustees may seek to distribute trust assets to the 
deceased’s estate in the absence of any power to do 
so. That is, they wrongly assume that the estate comes 
within a widely-drawn beneficiary clause that refers 
to trust beneficiaries. While estates are treated like 
trusts for tax purposes, they are not trusts at general 

law. Practitioners must first confirm whether the estate 
qualifies as an object of the trust.

Assuming that a trust distribution can be made to an 
estate, be aware that this can result in highly adverse tax 
consequences, including penal tax rates, denial of CGT 
discount, and loss of concessional treatment for minors.

Loans, unpaid beneficiary entitlements, and forgiveness 
arrangements also require careful consideration.

Q: How do life interest and remainder trusts 
complicate family provision outcomes?

Where a Will establishes life and remainder interests, 
variations made after the administration of the estate 
may trigger CGT events affecting multiple parties. If 
changes are contemplated, it is generally preferable 
that they be made during administration by way of a 
qualifying deed, rather than by later variation of trust 
terms.

Q: Who ultimately pays the tax?

The allocation of tax liabilities must be addressed 
expressly in settlement arrangements. Recent authority 
demonstrates the risks where parties proceed on 
different assumptions. Practitioners should ensure that 
agreements clearly identify whether entitlements are 
gross or net of tax.

Q: What issues are often overlooked in the context 
of determining who pays tax? 

Recurring issues include:

•	 failing to understand how trusts are taxed

•	 assuming beneficiaries are presently entitled when 
they are not

•	 delaying advice until after key transactions have 
occurred

•	 overlooking the residency 
status of executors or 
beneficiaries.

Ian Raspin
Managing Partner of BNR,  
former Chair of STEP Australia, 
TEP and Founder Award Winner
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Key takeaways emerging from these cases are:

1. 	 Intention is decisive (animo revocandi): The Court’s 
focus is always on whether the testator intended 
to revoke. The physical destruction or absence of 
a Will is only evidence of that intention, not the 
conclusion itself.

2. 	 Different presumptions apply: In destruction cases, 
s 15 Wills Act 1970 (WA) requires proof of destruction 
and intention to revoke by destruction.  Lost or 
missing Will cases start with the presumption that 
a missing Will last in the testator’s possession was 
destroyed with intent to revoke.  These are merely 
starting points, readily displaced by evidence.

3. 	 Heavy reliance on circumstantial evidence: The 
Court will piece together surrounding facts 
(documents, conduct, relationships, patterns of 
behaviour), to determine intention on the balance of 
probabilities. 

4. 	 Capacity underpins both making and revoking a 
Will: The same threshold applies and if capacity is in 
doubt, both the validity of the Will and any alleged 
revocation are vulnerable.

5. 	 The Court is not bound by party agreement: Probate 
remains a supervisory jurisdiction; the Court must 
be positively satisfied as to validity or revocation 
regardless of consent or settlement.

6. 	 Coherence of the testator’s conduct is critical: 
The Court prefers the inference that best fits 
the testator’s known intentions, habits, and 
relationships over time.

Paterson v Ough [2026] WASC 42

Key facts & issues

In Paterson v Ough [2026] WASC 42, the original Will 
could not be located after death, although a copy 
existed. The deceased had a history of making formal 
Wills and had approached her solicitor in respect of 
possible amendment to the Will.

The application was not opposed.  However, the Court 
is still required to satisfy itself there is evidence of the 
formal validity of a Will. 

The executor was required to rebut the presumption 
of destruction.  The presumption of destruction arises 
where a Will, last known to have been in the possession 
of the deceased, cannot be found after their death; in 
such cases, it is presumed that the deceased destroyed 
it with the intention of revoking it.

The central issue was had the Will been revoked by 
destruction, or was it simply lost?

Decision

The test for the admission of a lost Will requires:

1.	 that there was actually a Will or a document 
purporting to embody the testamentary intentions 
of a deceased person,

2.	 that the document revoked all previous Wills,

3.	 the presumption of destruction must be overcome, 

4.	 evidence of the terms of the Will; and

5.	 evidence of due execution or evidence that the 
testator intended the document to constitute his or 
her Will.

The presumption of destruction arises where the Will 
was last in the testator’s possession. However, it can 
be displaced by evidence suggesting loss or accidental 
destruction.

The Court found that the copy of the Will satisfied the 
requirement that there had been a Will and established 
its terms.  Further, the Will was regular on its face and 
bore the signature of the testator and two witnesses, 
giving rise to the presumption of due execution.  

Once it was established that the Will had been properly 
signed, it was presumed that the testator had the 
necessary capacity, understood and approved its 
contents, and intended for it to serve as their Will.

CASE SUMMARIES: DOES A MISSING
OR DAMAGED WILL MEAN IT HAS 
BEEN REVOKED?
Two recent decisions the Supreme Court of Western Australia have considered whether a 
testator intended to revoke a missing or damaged Will. 
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CASE SUMMARIES: DOES A MISSING OR DAMAGED WILL
MEAN IT HAS BEEN REVOKED? CONTINUED... 

The Court was satisfied that the presumption of 
destruction had been rebutted because:

1.	 There was sufficient evidence to infer that the Will 
was lost and not destroyed because the testarix’s 
home was in ‘a state of disarray and extremely 
cluttered.’

2.	 The copy Will provided a rational disposition of the 
testatrix’s assets and was consistent with her earlier 
Wills.

3.	 It would be inconsistent with the testatrix’s previous 
behaviour for her to have destroyed her Will without 
first executing a new one.

The Court pronounced for the force and validity of the 
copy Will in solemn form.

Brockhurst v Das [2026] WASC 82

Key facts & issues

In Brockhurst v Das [2026] WASC 82, the Deceased’s 
original Will (‘Will’) was found torn up in his home, 
along with other estate planning documents. No one 
witnessed the deceased tear up the Will.

The issues that arose for determination were:

1.	 Did the deceased tear up the 2019 Will?

2.	 If so, did he do so with the intention of revoking the 
2019 Will?

3.	 Did the deceased have capacity to revoke the 2019 
Will?

Decision

Section 15(c) of the Wills Act 1970 (WA), provides for 
the revocation of a Will by the burning, tearing or 
destruction of a Will with the intention of the testator to 
revoke it.

The Court reaffirmed that revocation by destruction 
requires:

1.	 a deliberate act (e.g. tearing);

2.	 intention to revoke (animo revocandi); and

3.	 testamentary capacity at the time.

All three elements must be satisfied.

Here, the Court relied on circumstantial evidence: 
the deceased’s attempt to amend the Will, frustration 
with his solicitor, and the simultaneous destruction of 
related documents. 

Capacity was assessed using 
orthodox Banks v Goodfellow 
principles. 

The Court was satisfied all 
elements were met and held the 
Will revoked.

Michelle Bennett, Affiliate
Barrister, Francis Burt Chambers
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Primary decision

Key facts & issues

In Natale v Brown [2025] WASC 2025, the Deceased’s 
estate was valued at about $575,731 and left entirely to 
his long-term de facto partner. His adult daughter, from 
whom he had been estranged for 3 years prior to death, 
received nothing. Over the previous decade he had 
provided her with roughly $300,000 in financial support 
and assisted her in finding employment. 

The plaintiff daughter was 37 years old, reliant on a 
Centrelink disability support payment and had limited 
capacity to work due to health issues.  Her expenses 
exceeded her income and she had minimal assets and 
significant liabilities

The central issue was whether, in light of the historic 
financial support and her current circumstances, 
adequate provision had been made.

The decision

Applying the two-stage test in the Family Provision 
Act 1972 (WA) (‘FPA’), the Court acknowledged the 
plaintiff’s moral claim for financial assistance was weak, 
particularly when compared to the superior moral 
claim of the de facto partner. The earlier $300,000 was 
described as ‘generous’ support that substantially 
satisfied any community expectations of giving an adult 
child a ‘start in life.’ 

Nevertheless, the Court concluded that the plaintiff’s 
poor health and limited earning capacity, meant her 
total exclusion from the Will fell short of adequate 
provision. The Will was varied to give her $100,000.

Costs decision

Key facts & issues

In Natale v Brown [2025] WASC 2025(S) the Court was 
required to determine what orders should be made 
in respect of the costs of the plaintiff’s successful FPA 
proceeding.

In seeking orders for costs in her favour, the executor 
relied on a Calderbank offer made prior to trial which 
was more generous than the final outcome. In resisting 
an adverse costs order, the plaintiff sought to rely on 
offers she said were made at mediation.

The Court identified four issues:

1.	 whether mediation offers are admissible on costs;

2.	 what costs a litigant in person can claim;

3.	 the principles governing costs in FPA        
proceedings; and

4.	 the appropriate costs orders in the case.

The decision

The decision sets out relevant principles addressing the 
four identified issues.

Mediation privilege

Mediation conducted “under direction” attracts strong 
statutory privilege. Offers made at mediation were 
inadmissible, even on a costs application because the 
Rules of the Supreme Court 1971 (WA) (‘RSC’) do not 
permit general reliance on mediation communications 
for costs purposes.

CASE SUMMARIES: LESSONS FROM NATALE
 V BROWN [2025] WASC 492 & WASC 492(S)
This case provides guidance on how substantial lifetime assistance affects a testator’s 
ongoing moral duty to provide.  The subsequent costs decision provides a refresher on 
costs principles that apply to FPA proceedings and whether offers made during mediation 
can be relied upon.
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Costs for unrepresented parties

Costs are awarded by way of partial indemnity for 
professional legal costs actually incurred. As a general 
rule, a party may only recover costs they are legally 
liable to pay to a legal practitioner on the record. 
Solicitors who assist a litigant in person without being 
on the record do not generate recoverable costs.

Costs in FPA claims

Section 14(6) of the FPA confers a broad discretion to 
make such costs orders as the Court deems just. That 
discretion must be exercised judicially.

Executor’s costs are ordinarily reimbursed from the 
estate on an indemnity basis (O 66 r 9(2) RSC).

Beneficiary and claimant costs are ordinarily borne by 
the unsuccessful party, rather than the estate.  

Where a person appears in their capacity as executor 
and in their capacity as a beneficiary, and they are 
represented by the same firm, costs will need to 
be considered and attributed between these two 
capacities.  The decision provides some guidance on 
allocating costs at [42]-[45].

It is incumbent on the unsuccessful party to show why 
costs should not follow the event. A key exception arises 
where a successful party rejected a Calderbank offer on 
more favourable terms than the judgment ultimately 
obtained. Calderbank principles apply fully to FPA claims.

Key takeaways

Quantify Past Support: Consider and document any 
significant financial support provided during the 

testator’s lifetime.  The $300,000 assessment was 
central to moderating the final award.

Document reasons for exclusion: clearly record the 
testator’s reasons for excluding or limiting provision to 
family members, especially in cases of estrangement.

Advise on moral claims: explain to clients that “adequate 
provision” is a flexible standard, and courts may intervene 
even where the Will reflects the testator’s wishes.

Balance Competing Claims: remind clients that the 
Court will weigh the needs and moral claims of all 
potential beneficiaries.  Prior generosity does not nullify 
the moral duty entirely if the adult child faces severe, 
permanent needs.

Do not assume mediation offers are deployable on costs: 
mediation privilege is robust and exceptions are narrow.

Use Calderbank offers strategically: clarity, timing and 
proportionality matter.

Advise clients early on costs risk: 
success on the merits does not 
guarantee a costs win.

Separate executor and 
beneficiary costs carefully where 
the same party wears both hats.

Michelle Bennett, Affiliate
Barrister, Francis Burt Chambers

CASE SUMMARIES: LESSONS FROM NATALE V BROWN 
[2025] WASC 492 & WASC 492(S)
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A client comes to see you.  They reminisce about days gone by when buying a first home in 
Perth was affordable.  They tell you that they have decided to assist their daughter and her 
partner with the purchase of a first home.  

Another client comes to see you.  They tell you that 
they have seen recent reports in the media speculating 
about government plans to increase taxation rates.  
They tell you that their son and his wife are expecting 
a first child.  They ask about opportunities to make 
distributions from their family trust to their daughter in 
law as it appears she will be taking a period of time away 
from paid employment.  

These two sets of instructions from different clients 
might at first blush appear to have little if anything in 
common.  There is at least one unifying aspect: the 
prospect of subsequent Family Court2 intervention.  

Family debt in all its differing shapes and forms is a not 
infrequent feature in cases before the Family Court. 

That prospect of Family Court intervention gives rise 
to an imperative for those giving advice in these areas 
to have a clear appreciation of what the risks are and 
which measures are and are not effective in mitigating 
those risks.  

Married or De Facto

Perhaps the first point to appreciate in this area is that 
in all Australian states and territories it now matters 
little whether the parties are married or in some form 
of de facto relationship.  Although technically speaking 
they sit in separate regimes,3  in substance the powers 
of the Family Court to alter legal rights or otherwise 
intervene are more or less identical. 

Traditionally some parties might have taken some 
degree of comfort from a decision not to marry – 
thinking that alone would place them beyond the reach 
of Family Court.  That distinction these days provides no 
such protection.  

Cross Border Families

Another area fraught with peril for an advisor is the 
assumption that the risks are limited to exposure in 
Australia.  The increasingly common reality is that 
many families live cross border lives and have a 
corresponding exposure to multiple jurisdictions.  The 
potential factual scenarios are almost limitless.  But a 
couple of examples perhaps give a flavour:

•	 In the example given earlier, imagine that the 
daughter and her partner met whilst studying at 
university in the United States.  The partner was a US 
citizen at the time and has retained that citizenship 
to the present day notwithstanding that they have 
now lived permanently in Australia for many years. 

•	 In the other example given earlier, imagine that the 
son and his wife spent a number of years working 
as ex pats in Singapore before returning to Australia 
where they now live.  Whilst in Singapore they 
purchased an apartment which they continue to 
own, albeit that it is now rented to a tenant.  

WHAT HAPPENS TO FAMILY LOANS UPON
DIVORCE OR RELATIONSHIP BREAKDOWN?

1	 Cotality, Home Value Index – March 2026, RP Data Pty Ltd trading as Cotality, Figure: “Rolling three-month change in dwelling values State capitals” (page 2), 
data to 28 February 2026.

2	 The Family Court of Western Australia operates in WA.  The Federal Circuit and Family Court of Australia (Divisions 1 and 2) operates elsewhere around 
Australia.  To avoid unnecessary repetition, “Family Court” will be used as the generic shorthand reference to all of those Courts in this article. 

3	 In Western Australia, married parties are subject to the Family Law Act 1975 (Cth), whereas de facto parties are subject to the Family Court Act 1997 (WA). 

Figure 1: Surging house prices in Perth. 1
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In those circumstances (and in the myriad other 
not dissimilar scenarios you might imagine) there 
are continuing connections with other jurisdictions 
and consequently the prospect at least of rights to 
commence legal proceedings outside of Australia in the 
event of relationship breakdown.  

To put it simply, what might at first blush appear to be 
“Australian clients” could have connections with other 
jurisdictions.  The prudent course might be to seek 
advice in those other jurisdictions in combination with 
providing advice about the Australian exposure.  Steps 
that might be effective in Australia might be ineffective 
elsewhere. 

Financial Agreement

In Australia at least, pre-nuptial agreements (or as 
they are more properly known Financial Agreements) 
present significant planning opportunities.  Essentially, 
they are the only genuinely effective mechanism 
available to put matters beyond the reach of the Family 
Court.  The relevant legislation provides that the power 
of the Family Court to alter property interests and award 
spousal maintenance “does not apply to … matters to 

which a Financial Agreement … applies”.4

Financial Agreements represent the first (and best) 
“line of defence”.  The greatest possible protection 
will be achieved where a Financial Agreement is used 
in combination with a range of other measures.  What 
follows is a consideration of some of those other 
measures.  At one level none of what follows will be 
particularly surprising.  

Loan Agreement

It might sound obvious to say, but there needs to be a 
properly drawn and executed Loan Agreement.  Care 
needs to be taken to ensure that the Agreement aligns 
with the reality of the advances that are to be made.  It is 
not uncommon to see, for example, a Loan Agreement 
naming the parent as the lender, but then instead one of 
their entities makes the advance.  Maybe one possible 
explanation is that there were actually, properly 
understood, two advances: a first advance from the 
entity to the parent and then a second advance from the 
parent to the son or daughter.  But if the reality is that 
the entity is going to be the lender, then perhaps that 
should be reflected in the loan documents.  

WHAT HAPPENS TO FAMILY LOANS UPON DIVORCE OR 
RELATIONSHIP BREAKDOWN? CONTINUED...

4	 Section 71A(1)(a) of the Family Law Act 1975 (Cth) – which is the provision in respect of married parties.  There is an equivalent provision in respect of de facto 
parties in the same Act and also in the Family Court Act 1997 (WA). 
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Security

Whilst having a Loan Agreement is necessary, it is not 
sufficient.  There should also be appropriate security 
taken.  That might be some combination of some or all of: 

•	 a registered mortgage or charge over real estate;

•	 registration of an appropriate form of security on the 
Personal Property Security Register. 

A not uncommon scenario that arises here is, with the 
passage of time, the family grows and moves from one 
house to another house.  The parent or their entity lifts 
their mortgage to allow the move, but then do not take 
steps to secure their position by registering a mortgage 
on the new property.  Again, clear advice needs to be 
given from the outset: where the money goes, the 
security needs to follow.

Record Keeping

Imagine that by the time the relationship breakdown 
occurs 10 or perhaps even 20 years has elapsed since 
the funds were originally advanced.  Your client is now 
a witness in the Family Court proceedings in relation 
to the advances.  They are being cross examined.  They 
are asked what is the date that they made the advance 
to their son or daughter.  They are asked what was the 
precise amount of the advance.  They say that they no 
longer recollect.  They are then asked what records they 
kept.  They answer that as it was their son or daughter, 
they did not keep records.  You can see immediately 
the potential problems for the characterisation of the 
advance as debt.  So, if you are giving advice in this 

area, part of the advice needs to be not only to take the 
steps to document it in terms of the Loan Agreement 
and the security, but also then beyond that keeping 
records much as any other commercial lender would do.  
At the very least it involves maintaining some form of a 
basic ledger with dates and amounts of the advances 
together with the same particulars of any repayments 
or partial repayments that might be made along the 
way.  

Statutory Demands

Imagine the scenario of a corporate trustee making 
distributions but not payments to a daughter in law of 
the founder and controller of the trust.  The relationship 
breaks down.  The daughter in law might consider 
issuing a statutory demand for the payment of the 
unpaid distribution amounts.  Careful consideration 
needs to be given to weighing and balancing the 
potential tax savings against the potential risk and 
exposure.

Market Rates

Imagine the scenario where the next generation is being 
increasingly brought into involvement with the family 
enterprise.  Imagine this is the scenario mentioned 
earlier in the article where funds are going to be 
advanced to assist with the purchase of a first home.  
It is important to take a wide view and assess all the 
surrounding circumstances (as compared to a narrow 
view that considers only the loan transaction).  It is not 
uncommon for low (and perhaps even significantly 
below market) rates of pay to be received where family 
members are working within a family-controlled 
business.  Faced with the prospect of demands for 
repayment of the loan in the event of relationship 
breakdown, the other party might seek in invoke 
equitable relief based on a more holistic view of the 
surrounding circumstances.  Essentially the contention 
might be advanced that there had been a willingness 
to accept nominally lower rates of pay in exchange for 
other benefits such as the “gifting” of funds for the 
purchase of the house.  In anticipation of this sort of 
contention, consider giving advice that paying family 
members market rates for their services might be 
“less bad” than the alternative scenario of facing the 
prospect of an alleged equitable interest or remedy.

WHAT HAPPENS TO FAMILY LOANS UPON DIVORCE OR 
RELATIONSHIP BREAKDOWN? CONTINUED...
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Limitation Periods

Imagine a scenario where a mother advances funds 
to her daughter.  During the daughter's Family Court 
proceedings the mother is a witness and gives evidence 
to the effect that she absolutely demands that every 
cent of the debt be repaid and that any alteration of 
property interests in favour of her son in law should only 
be calculated net of the debt.  When cross examined, 
the opening question put to the mother is along the 
lines “Madam, do you accept that the limitation period 
for any action to recover any such debt expired many 
years ago?”.  If giving advice in this area, and bearing 
in mind it is not uncommon in family situations for 
the repayment period to be quite lengthy, advice 
about the potential impact of any applicable limitation 
periods should be given.  Apart from anything else, 
the opportunity to gain a longer limitation period can 
be a factor motivating more formal steps such as loan 
agreements and security.

Plan B

To this point in the article we have been considering 
steps that might be taken to secure the recognition of 
the debt. However, even if, for whatever reason, that 
outcome cannot be secured, all might not be lost.  The 
family law legislation sets out a stepped method for the 
approach to be taken when altering property interests 
upon relationship breakdown:

“In considering what order … should be made … in 
property settlement proceedings, the Court:

(a) [First step] is to identify:

(i) the … interests in any property …; and

(ii) the … liabilities …; and

(b) [Second step] is to take into account …:

(i) the considerations … relating to contributions” 5

It will readily be seen that recognition of the debt falls 
within the first step mentioned above.  But if that fails, 
the advance of the money can still be considered at the 
second step.  Essentially the child who received the 
funds contends that they made a greater contribution 
compared to their partner and consequently should 
receive a larger share upon relationship breakdown.

Work Collaboratively

It might be trite to say but potentially the best results 
will be achieved for the client where multiple advisors 
are involved if those advisors work with each other in 
a coordinated fashion.  Imagine the scenario where 
the parent has their lawyer prepare a Loan Agreement 
and take other appropriate steps.  But this is then not 
communicated to their accountant.  Not having that 
information the accountant then enters the advance in 
the records of the trust in a manner that is inconsistent 
with what is provided for in the Loan Agreement.

Subpoena

If you are providing advice in respect of these issues, 
there will always be the prospect of your files and 
records being the subject of a subpoena issued by the 
Family Court.  Notes made of a private conversation 
between you and your client will 
not necessarily always remain 
private.  With this in mind you 
may want to be somewhat 
circumspect as to the content of 
the notes.

William Sloan, TEP 6

Director, Kim Wilson & Co 

WHAT HAPPENS TO FAMILY LOANS UPON DIVORCE OR 
RELATIONSHIP BREAKDOWN? CONTINUED...

5	 Family Law Act 1975 (Cth) s.79(3). 
6	 I acknowledge the considerable assistance I have received from my colleague, Iris Kosavisutte in preparing this paper.  Responsibility for any shortcomings 

rests solely with the author.


