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20 August 2026 

 

The Hon Dr Jim Chalmers MP 
Treasurer of Australia, Australian Government, Parliament of Australia 
Parliament House 
Canberra ACT 2600, Australia 

By email only: Jim.Chalmers.MP@aph.gov.au 

 

Dear Treasurer, 

RE: Submission on Capital Gains Tax and Negative Gearing – Tranche 2 Legislation 

I am writing to you on behalf of the Society of Trust and Estate Practitioners Australia Limited (STEP 
Australia).  

We are the peak body in Australia for specialist practitioners in the areas of trusts, estate planning and 
succession.  

Our members advise and support the needs of families across the societal, ethnic background and 
financial range, from those of modest means to high-net-worth individuals. The core objective of a STEP 
member is to advance and protect the interests of families across generations. 

STEP Australia’s membership includes lawyers, accountants, financial wealth advisors, and trustee 
company professionals. Our members bring multidisciplinary expertise and practical experience to their 
work for clients. This submission draws upon that extensive, hands-on experience. We have consulted 
our members across all Australian jurisdictions, and their collective professional feedback is 
incorporated throughout this response.  Given that State and Territory laws and practices differ across 
Australia, the STEP member perspective and skill is somewhat unique from a professional association 
perspective and the contribution that we can make to the consultation. 

This submission responds to the exposure draft of the Treasury Laws Amendment (Tax Reform No. 3) 
Bill 2026: CGT Adjustments (Tranche 2) (Exposure Draft) and the accompanying exposure draft 
explanatory memorandum (Explanatory Memorandum). 

STEP Australia has identified a number of technical, policy and practical concerns arising from the 
Exposure Draft and Explanatory Memorandum. These concerns include uncertainty regarding the scope 
and operation of particular provisions, their interaction with existing taxation and trust law, and the 
potential for unintended consequences in the administration of trusts and deceased estates. This 
submission outlines those concerns and recommends amendments and further clarification to ensure 
that the legislation operates clearly, consistently and in accordance with its stated policy objectives. 
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This submission should be read together with STEP Australia’s submission dated 23 June 2026 (23 
June Submission),1 and its further submission dated 31 July 2026 (31 July Submission).2 The 23 
June Submission set out STEP Australia’s principal concerns regarding the proposed minimum 30% tax 
on discretionary trust distributions. The 31 July Submission responded to the specific questions raised 
in Treasury’s Consultation Paper released on 8 July 2026 and, where appropriate, expanded upon the 
matters raised in the 23 June Submission. This submission addresses the separate but related CGT 
amendments contained in the Exposure Draft and Explanatory Memorandum. To the extent that those 
amendments raise issues considered in the earlier submissions, the views expressed in those 
submissions continue to apply. 

1. Executive Summary  

The Exposure Draft and accompanying Explanatory Memorandum contain a substantial and 
technically complex package of amendments intended to refine the operation of the 
Government’s capital gains tax reforms. STEP Australia acknowledges the policy objectives 
of the amendments and welcomes measures intended to address unintended outcomes 
arising from the first tranche of legislation. 

However, STEP Australia has identified a number of matters requiring amendments to the 
Exposure Draft, and further clarification in the Explanatory Memorandum. These include the 
scope and operation of the proposed concessions, their interaction with existing taxation, trust 
and succession law, the treatment of established estate-planning and fiduciary arrangements, 
and the breadth of the proposed integrity rules. 

It is important that the legislation provide clear, predictable and administratively workable 
outcomes. Tax consequences should not depend upon technical distinctions that do not reflect 
the substance of an arrangement, nor should the amendments interfere with proper fiduciary 
decision-making or produce different outcomes for economically equivalent transactions. 
Substantive matters should be resolved in the operative provisions rather than left to 
implication or administrative practice, while the Explanatory Memorandum should clearly 
explain the intended operation of those provisions and provide sufficient practical guidance. 

In summary, STEP Australia considers that amendments and further clarification are required 
to ensure that the proposed exemptions operate according to the character and source of a 
qualifying gain, rather than the manner in which the gain is assessed, retained or distributed. 
The reforms should provide equivalent treatment for beneficiaries of genuine testamentary 
trusts, recognise other qualifying death-related and protective arrangements, preserve 
established estate plans and fiduciary practices, and confine the integrity provisions to 
contrived arrangements. The two minimum tax regimes should also operate coherently and be 
supported by clear legislative rules, comprehensive explanatory materials and meaningful 
further consultation. 

STEP Australia’s detailed recommendations are set out in section 10 of this submission. 

  

 
1  STEP Australia, Submission on the “Proposed 30% Minimum Tax on Trust Distributions: Impact on Testamentary 

Trusts and Vulnerable Beneficiaries” to The Treasurer of Australia, 23 June 2026. 
2  STEP Australia, Submission on the “Minimum Tax on Discretionary Trusts Consultation Paper” to The Treasurer of 

Australia, 31 July 2026. 
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2. Accumulated and Reinvested Gains and the Scope of the Exemption  

2.1 Accumulated capital gains in testamentary trusts 

Paragraph 1.73 of the Explanatory Memorandum states that capital gains realised by a 
genuine testamentary trust will be exempt from the 30% minimum tax on capital gains. 
Proposed subsection 119-20(2), however, applies only where an individual makes a capital 
gain as a beneficiary of a trust estate and the gain is made in relation to assessable income 
that is excepted trust income because of paragraph 102AG(2)(a) of the Income Tax 
Assessment Act 1936 (Cth) (ITAA 1936). 

That drafting clearly addresses a gain attributed to an individual beneficiary, including under 
section 115-215 of the Income Tax Assessment Act 1997 (Cth) (ITAA 1997). It does not 
expressly address a capital gain realised by the trustee of a testamentary trust where the 
trustee accumulates the gain or retains the sale proceeds and no beneficiary is made 
specifically entitled to, or otherwise assessed in respect of, the gain in that income year. In 
those circumstances, the trustee may itself be assessed in respect of the gain, with no 
corresponding provision clearly extending the proposed exemption to that trustee 
assessment. This appears inconsistent with the broader policy intention expressed in 
paragraph 1.73 of the Explanatory Memorandum. 

This issue is particularly important for testamentary trusts. They are frequently established 
so that a trustee may preserve and manage inherited assets for minors, beneficiaries with 
disability, surviving spouses and other beneficiaries requiring long-term protection. The 
trustee may be unable, or may properly consider it inappropriate, to distribute the proceeds 
of an asset sale immediately. The availability of the exemption should not therefore depend 
upon the trustee making a distribution in the year in which the gain arises. 

The present drafting also risks producing materially different tax outcomes for the same 
capital gain realised by the same genuine testamentary trust depending solely upon whether 
the gain is distributed or accumulated. This may create an unintended tax incentive for 
trustees to distribute gains or sale proceeds when retention would otherwise be appropriate 
having regard to the purposes of the trust and the interests of its beneficiaries. 

STEP Australia recommends that the operative provisions expressly confirm that a qualifying 
capital gain realised by a genuine testamentary trust is excluded from the minimum tax 
whether the gain is distributed, attributed or accumulated. The exemption should apply at the 
point the qualifying gain arises and should not depend upon a beneficiary receiving or 
becoming entitled to that gain. 

2.2 Accumulated capital gains in deceased estates 

The same uncertainty arises where a legal personal representative sells an estate asset and 
retains the proceeds during the course of administration. Proposed subsection 119-20(3) is 
also expressed by reference to an individual making a gain as a beneficiary of a deceased 
estate. 

Paragraph 1.82 of the Explanatory Memorandum states that most capital gains arising in 
relation to deceased estates are taxed in the hands of the deceased estate, which is not 
subject to the minimum tax. That statement is welcome, but the operative provisions do not 
make sufficiently clear the legislative basis for, or intended breadth of, that outcome. If the 
policy intention is that gains assessed to a legal personal representative during the 
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administration of a deceased estate fall outside the minimum tax, that outcome should be 
apparent from the legislation itself rather than inferred from the Explanatory Memorandum or 
from provisions directed primarily to individual beneficiaries. It should not depend upon the 
identity or legal form of the legal personal representative. 

During administration, an executor may be required to retain sale proceeds to pay liabilities, 
meet taxation obligations, resolve claims, preserve liquidity or await the resolution of 
disputes. Retention in those circumstances is an ordinary and prudent incident of estate 
administration, not a tax-driven accumulation. 

STEP Australia recommends an express provision confirming that a qualifying capital gain 
realised by a deceased estate is not subject to the minimum tax while assessed to the legal 
personal representative, irrespective of whether the gain or proceeds are retained during 
administration or subsequently distributed. 

2.3 Capital gains from reinvested income in testamentary trusts 

The drafting of proposed section 119-20 also does not expressly address where gains are 
made in relation to assessable income that is excepted trust income because of paragraph 
102AG(2)(e), such as where accumulations of testamentary trust income (excepted trust 
income) are reinvested in a CGT asset and a CGT event happens with respect to that asset. 

STEP Australia recommends that proposed section 119-20 be extended to qualifying gains 
made in relation to excepted trust income under paragraph 102AG(2)(e), irrespective of 
whether the gains are distributed, attributed or accumulated. 

2.4 Common principle for capital gains in testamentary trusts and deceased estates 

The concerns identified in sections 2.1, 2.2 and 2.3 reflect the same underlying principle. 
The availability of the exemption should not depend upon whether a qualifying gain is 
distributed or accumulated. There is no policy basis for treating economically equivalent 
gains differently according to the timing of distribution, particularly where retention of the gain 
or proceeds reflects the proper administration of the trust or estate. The exemption should 
attach to the character and source of the gain, consistently with paragraph 1.73 of the 
Explanatory Memorandum, and should not encourage trustees or legal personal 
representatives to make premature distributions. 

3. Equivalent Treatment for Beneficiaries of Testamentary Trusts 

Further clarification is required where a beneficiary receives the benefit of estate property 
through a testamentary trust rather than inheriting the property outright. This is a common 
scenario for surviving spouses and multi-relationship families. For example, a will-maker may 
establish a testamentary trust for a surviving spouse or children of a first relationship to 
provide asset preservation, manage incapacity risk, preserve property for existing and future 
children and accommodate blended family succession arrangements. 

The same issue may arise for minors, beneficiaries with disability and other beneficiaries 
requiring long-term protection. In each case, the use of a testamentary trust reflects the will-
maker’s succession and protective objectives rather than any change in the source or 
character of the inherited property. 



 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 5 of 15 

 
 
 

If a gain relating to property inherited directly by a beneficiary would be protected, there is no 
policy reason for a different result merely because the deceased directed that the property 
be held through a genuine testamentary structure. In the case of a surviving spouse, for 
example, the use of the trust does not alter the testamentary source of the property or the 
spouse’s substantive position as the person intended to benefit. 

STEP Australia recommends that the legislation or, at a minimum, the Explanatory 
Memorandum expressly confirm that the exemption applies where a beneficiary derives or is 
attributed a qualifying gain through a genuine testamentary trust. The outcome should be 
equivalent to a direct inheritance, subject to the same appropriately targeted integrity rules. 

4. Qualifying Trusts, Arrangements and Estate-Derived Property 

4.1 Genuine trusts established following death 

Paragraph 1.74 of the Explanatory Memorandum describes a testamentary trust as a trust 
established under a person’s Will. Paragraph 1.78 then states that a gain arising for an 
individual as a beneficiary of a testamentary trust will qualify for the exemption where it 
relates to assessable income covered by paragraph 102AG(2)(a) of the ITAA 1936. 
Consistently with that explanation, proposed subsection 119-20(2) is confined to gains made 
in relation to assessable income that is excepted trust income because of paragraph 
102AG(2)(a). 

Neither the Explanatory Memorandum nor the Exposure Draft addresses other trusts 
established following death for which the existing income tax law provides appropriate 
concessional treatment. Subparagraphs 102AG(2)(c)(iv) to (vi) and paragraph 102AG(2)(d) 
recognise several categories of death-related trusts that do not necessarily result from a Will, 
codicil, intestacy or qualifying court order. These include trusts funded with life insurance 
proceeds, superannuation death benefits, payments made by an employer as a result of an 
employee’s death and property that devolved from a deceased estate. They may also 
include a trust funded by a person from inherited property within three years after the 
relevant death, subject to the statutory limitations. 

A common example is a superannuation proceeds trust established following the death of a 
parent for the benefit of an infant child. As discussed in detail in the 31 July Submission, the 
tax treatment of these trusts under the proposed minimum tax on discretionary trust 
distributions remains uncertain, including whether they are intended to fall within the 
proposed exclusion for testamentary trusts or must be considered separately as another 
category of death-related trust. The need for such a trust may arise only after death, when 
the trustee of the superannuation fund determines how the death benefit will be paid and 
appropriate arrangements must be made for the long-term protection and management of 
the benefit. Although the trust is not necessarily established under the deceased parent’s 
Will, its creation and funding arise directly from the parent’s death and the need to protect 
the child.  Given the nature of the creation, there can be no hesitation in recognising these 
trust relationships as genuine.   

These arrangements are not tax-driven substitutes for ordinary discretionary trusts. They are 
commonly established because of bereavement, the infancy or vulnerability of a beneficiary 
and practical circumstances that could not have been fully anticipated before death. There is 
no apparent policy reason why trusts already recognised as deserving concessional 
treatment under section 102AG should be excluded from the CGT minimum tax exemption 
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merely because they fall within paragraphs 102AG(2)(c) or (d), rather than paragraph 
102AG(2)(a). 

STEP Australia recommends that the Explanatory Memorandum and legislation expressly 
address these death-related trusts and that proposed section 119-20 be extended to 
qualifying gains made in relation to the relevant categories of excepted trust income under 
subparagraphs 102AG(2)(c)(iv) to (vi) and paragraph 102AG(2)(d). The treatment of these 
trusts should also be aligned with their treatment under the proposed minimum tax on 
discretionary trust distributions. The exemption should include, in particular, qualifying 
superannuation proceeds trusts, life insurance proceeds trusts and other trusts funded 
directly with property arising from or devolving following death, subject to the existing 
statutory limitations and appropriately targeted integrity rules. 

4.2 Child maintenance trusts 

A separate but related issue arises in relation to child maintenance trusts. Subparagraph 
102AG(2)(c)(viii), together with section 102AGA of the ITAA 1936, recognises certain trusts 
funded with property transferred for the benefit of a child as a result of family breakdown. 
Although these trusts do not arise following death, they serve important protective and 
maintenance purposes and are already recognised under Division 6AA as warranting 
concessional treatment. 

Genuine child maintenance trusts are commonly established following relationship 
breakdown to provide long-term financial support and protection for children. They are  
established to give effect to a court order, determination or assessment imposing an 
obligation to maintain or transfer property for the benefit of a child. The trust structure allows 
the property to be preserved, managed and applied for the child’s benefit over time rather 
than transferred directly to a minor. 

Genuine intent of such a trust may be found in the recognised commitment that the assets of 
the trust cannot be applied to the benefit of any non-child beneficiaries.   

The Exposure Draft expressly addresses testamentary trusts, deceased estates and special 
disability trusts but does not provide corresponding protection for child maintenance trusts. 
Proposed subsection 119-20(2) is confined to gains relating to excepted trust income under 
paragraph 102AG(2)(a). It does not extend to income recognised as excepted trust income 
under subparagraph 102AG(2)(c)(viii). Neither the Exposure Draft nor the Explanatory 
Memorandum explains the reason for that distinction. 

Child maintenance trusts serve functions materially different from ordinary discretionary 
income-splitting arrangements. Their establishment and funding arise from family breakdown 
and legally recognised obligations to provide for children. Their omission may expose capital 
gains connected with property set aside for a child to the minimum tax, notwithstanding that 
the existing tax law recognises the protective character of the arrangement. 

STEP Australia recommends that proposed section 119-20 provide an express exemption 
for qualifying gains arising through genuine child maintenance trusts. The exemption should 
be linked to the existing requirements in subparagraph 102AG(2)(c)(viii) and section 
102AGA and supported by appropriately targeted integrity rules. The Explanatory 
Memorandum should also explain the intended treatment of these trusts and include a 
worked example involving property transferred to a trustee for a child following family 
breakdown. 
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4.3 Tracing, substitution and reinvestment of estate assets 

Paragraph 1.81 of the Explanatory Memorandum appropriately recognises that assets 
arising from the collection of debts or the realisation or investment of a deceased person’s 
assets are not assets later placed into the estate, because they ultimately derive from the 
deceased estate. The operative provisions should state this principle with equivalent clarity 
and extend it expressly to testamentary trusts. 

Estate and trust assets are routinely sold, converted, pooled and reinvested over long 
periods. A property inherited from the deceased may be sold, the proceeds held temporarily 
in cash and then invested in replacement assets. Those replacement assets may 
themselves be sold and reinvested repeatedly. Income and capital gains may also be 
accumulated and added to the trust fund. 

A common example of reinvestment in replacement assets under a Will occurs where a 
beneficiary (often a spouse) is granted a life interest in or right to occupy a property (often 
the matrimonial home) and the Will allows the right or interest to extend to a replacement 
property after the original property is sold (thus making the right or interest ‘portable’). 

A genuine estate-derived asset should not lose its qualifying character merely because a 
fiduciary changes investments or retains proceeds. The legislation should provide workable 
rules recognising: 

(a) sale proceeds and property substituted directly or indirectly for estate assets; 

(b) successive reinvestments and changes in the form of an investment; 

(c) income and capital gains accumulated from qualifying property; 

(d) assets acquired from a mixture of qualifying and non-qualifying funds, through 
proportionate tracing rather than whole-of-asset or whole-of-trust disqualification; 
and 

(e) ordinary administrative movements of assets between a deceased estate and a 
qualifying testamentary or post-death trust. 

The tracing rules should be administratively workable over the potentially long life of a 
testamentary trust. They should not require impractical asset-by-asset tracing for decades 
where records reasonably establish that the relevant fund remains wholly or proportionately 
derived from the deceased estate. 

4.4 Post-death variations, court orders and compromises 

Express recognition should also be given to arrangements arising from family provision 
proceedings, Will construction proceedings, deeds of family arrangement and court-
sanctioned compromises. These processes form part of the ordinary legal framework for 
resolving the proper distribution and administration of deceased estates. 

Paragraph 102AG(2)(a) already recognises trusts resulting from certain court orders varying 
or modifying the provisions of a Will or codicil. The new provisions should build upon that 
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recognition and address the broader range of genuine post-death arrangements by which 
estate property may ultimately be held. 

A testamentary arrangement should not lose the exemption merely because the final 
structure arises from a court order or a genuine settlement of a claim rather than the literal 
terms of the Will. The legislation should focus on whether the arrangement genuinely 
resolves rights or claims concerning the deceased estate and whether the relevant property 
remains estate-derived. 

Appropriate integrity rules can exclude collusive or contrived arrangements. However, the 
use of a deed rather than a final court judgment should not, of itself, be disqualifying where 
the arrangement resolves a bona fide claim or uncertainty and is supported by 
contemporaneous evidence.  

We note that the use of deeds to settle an estate dispute is already recognised under the 
ITAA 1997. Paragraph 128-20(1)(d) of the ITAA 1997 recognises that a CGT asset passes to 
a beneficiary in an estate if the beneficiary becomes the owner of the asset under a deed of 
arrangement if:  

(i) the beneficiary entered into the deed to settle a claim to participate in the distribution 
of the estate; and  

(ii) any consideration given by the beneficiary for the asset consisted only of the 
variation or waiver of a claim to one or more other CGT assets that formed part of 
the estate. 

5. Integrity Rules, Certainty and Existing Estate Plans 

5.1 Breadth of the concept of a scheme 

STEP Australia supports appropriately targeted integrity rules preventing property from being 
transferred to a person shortly before death, or otherwise routed through a deceased estate 
or testamentary trust, principally to obtain the minimum tax exemption. 

Proposed subsections 119-20(5) and (6), however, rely upon the broad statutory concept of 
a scheme, a purpose that need not be sole or dominant, and direct or indirect derivation. 
Although proposed subsection 119-20(7) disregards a merely incidental purpose, ordinary 
testamentary planning and estate administration commonly involve a sequence of legally 
connected steps. Those steps may include the terms of the Will, the transfer of estate assets 
to the legal personal representative, the establishment and funding of a testamentary trust, 
trustee investment decisions and later distributions. 

Without clearer statutory boundaries, the provisions could invite examination of conventional 
arrangements where there is no relevant avoidance mischief. This is especially concerning 
because the second integrity rule already directly addresses property that became part of a 
deceased estate through a scheme undertaken for the relevant purposes. 

In Australian taxation law, statutory anti-avoidance measures routinely adopt a principal or 
dominant purpose threshold, most notably under Part IVA of the ITAA 1936.   Aligning the 
proposed integrity rules with these established statutory principles would ensure that the 
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provisions target genuine avoidance without creating uncertainty for ordinary estate 
planning. 

STEP Australia recommends that the provisions be confined expressly to contrived 
arrangements where obtaining the exemption is a principal or dominant purpose, or where 
the arrangement would not reasonably have been entered into but for the intended operation 
of the exemption. At a minimum, the legislation should include safe harbours confirming that 
the following do not, without more, attract the integrity rules: 

(a) making, amending or replacing a Will as part of ordinary estate planning, including 
Court ordered wills; 

(b) establishing, funding and administering a trust contemplated by a Will; 

(c) selling, retaining, investing or reinvesting estate-derived property; 

(d) undertaking ordinary transactions intended to preserve or increase the value of a 
person’s estate; 

(e) implementing a bona fide family provision settlement, construction order or estate 
compromise; and 

(f) acting for genuine asset protection, succession, maintenance, disability, incapacity 
or family governance purposes. 

An appropriate safe harbour may be found in excluding an agreement, arrangement or 
understanding entered into in the course of ordinary family or commercial dealing.  

The protection in paragraph 1.88 of the Explanatory Memorandum for activities undertaken 
to increase the value of an estate is helpful, but should be reflected in the operative 
provisions or a statutory safe harbour. 

5.2 Genuine testamentary purpose 

The Explanatory Memorandum repeatedly refers to a “genuine testamentary trust” and 
“genuine testamentary purposes”, although those expressions are not defined in proposed 
section 119-20. Further statutory certainty is required as to whether genuineness is intended 
to operate as a separate operative condition, a description of the outcomes produced by 
section 102AG of the ITAA 1936 and the integrity provisions, or a concept to be developed 
through administrative practice. 

As explained in the 31 July Submission, any test should be objective. It should not require 
taxpayers to demonstrate that a beneficiary is vulnerable, that asset preservation was the 
sole motive for establishing the trust, or that tax considerations played no part in standard 
estate planning. Testamentary trusts serve a wide range of legitimate family functions, 
including order of succession, long-term asset stewardship, protection against financial 
exploitation or relationship breakdown, disability and incapacity planning, provision for minor 
children and surviving spouses, and management of blended family arrangements. 

STEP Australia repeats its recommendation for an objective statutory source-and-function 
test supported by clear safe harbours. Under this approach, a trust would be conclusively 
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presumed to have a genuine testamentary purpose where it arises from, or is funded by 
assets derived from, a deceased estate and is established or maintained for the 
administration, succession, preservation, management or maintenance of those assets for 
beneficiaries. 

5.3 Beneficiary classes and unused powers 

The 31 July Submission explained that the mere presence of a company, discretionary trust, 
or other non-qualifying entity within a broadly defined beneficiary class should not disqualify 
an otherwise genuine testamentary trust. Professionally drafted Wills routinely contain wide 
beneficiary definitions, remote gift-over provisions, powers to appoint corporate trustees, and 
flexible powers of amendment. These provisions are standard practice, included to preserve 
flexibility and prevent ultimate fail-safe intestacies over the long life of a trust. 

This principle should apply consistently across both minimum tax regimes. If a restriction on 
eligible beneficiary classes is deemed necessary, the tax consequence should attach 
exclusively to an actual distribution, entitlement, or benefit conferred on a non-qualifying 
beneficiary in that income year. A testamentary trust should not lose the CGT exemption for 
an otherwise qualifying capital gain merely because the terms of the trust contain an 
unexercised power that permits a distribution to a non-qualifying entity. 

5.4 Existing Wills and estate plans 

The CGT amendments are proposed to apply to assessments for the income year starting 1 
July 2027 and later income years. Existing Wills, deceased estates and testamentary trusts 
were executed under longstanding tax and succession law. They were drafted without 
reference to the proposed integrity provisions or new eligibility restriction. 

Standard testamentary terms concerning broad beneficiary classes, powers of appointment, 
gift-over mechanisms and post-death discretions risk inadvertently breaching new statutory 
eligibility requirements. Many will-makers will be unable to revise their arrangements 
because they have died, lost testamentary capacity or are otherwise legally committed to the 
arrangements already planned (e.g. mutual wills contracts). Even for living testators, forcing 
millions of Australians to review and re-execute established Wills creates unnecessary legal 
expense and administrative disruption. 

STEP Australia repeats the transitional concerns raised in its 23 June and 31 July 
Submissions. The legislation must preserve existing estate plans and must not apply new 
eligibility requirements retrospectively to testamentary arrangements contained in Wills 
executed before the introduction of the legislation. At a minimum, all existing Wills executed 
prior to the enactment of these reforms should be fully grandfathered from disqualification 
based on standard terms or unexercised powers. 

6. Interaction Between the Two Minimum Tax Regimes 

The proposed concessions for testamentary trusts and deceased estates must operate 
clearly and consistently across the 30% minimum tax on capital gains (starting 1 July 2027) 
and the proposed 30% minimum tax on discretionary trust distributions (starting 1 July 2028). 

Although the two regimes address different tax bases and are progressing through separate 
legislative processes, they govern the exact same trusts, property, fiduciaries and 
beneficiaries. Inconsistent statutory definitions of a testamentary trust, genuine testamentary 
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purpose, qualifying estate-derived property, or permitted beneficiary class will create severe 
administrative friction. Without harmonization, a single capital transaction by a trustee risks 
being exempt under the CGT regime but penalized under the trust distribution regime. 

STEP Australia recommends that: 

(a) single, harmonised statutory dictionary be implemented for terms such as 
testamentary trust and estate-derived property that applies uniformly across both 
regimes; 

(b) the rules governing accumulation, asset substitution, mixed funding, post-death 
trusts and beneficiary classes be fully coordinated; 

(c) an exemption granted under one regime not be undermined by an unintended tax 
liability or stranded tax credit under the other regime in respect of the same estate-
derived amount; 

(d) the legislation explicitly clarify the interaction between trustee assessments under 
sections 99 and 99A of the ITAA 1936, beneficiary tax offsets, and the CGT 
minimum tax; and 

(e) the final explanatory materials include comprehensive, integrated worked examples 
demonstrating the simultaneous application of both regimes to a single 
testamentary trust. 

7. Worked Examples Required 

Comprehensive examples in the Explanatory Memorandum would materially assist 
executors, trustees, beneficiaries and advisers. The examples should be supported by 
operative provisions that clearly produce the stated outcomes and should address at least 
the following circumstances: 

(a) a deceased estate sells an estate property and retains the proceeds while liabilities 
and claims are resolved; 

(b) property passes from a deceased estate to a testamentary trust, the trustee later 
sells the property and accumulates the capital gain and proceeds; 

(c) the same qualifying gain is distributed or attributed to an individual beneficiary, 
including a surviving spouse; 

(d) sale proceeds are reinvested by the deceased estate or testamentary trust, including 
through successive investments; 

(e) estate property is placed in a genuine post-death trust following an unforeseen 
change in a beneficiary’s circumstances; 

(f) a qualifying death-related trust recognised under subparagraphs 102AG(2)(c)(iv) to 
(vi) or paragraph 102AG(2)(d) of the ITAA 1936 (such as a superannuation proceeds 
trust, life insurance proceeds trust, employment death benefit trust, or post-death 
trust funded from inherited property) realises a capital gain from trust assets;  
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(g) a trust arises under a family provision order, construction order, deed of family 
arrangement or bona fide court-sanctioned compromise; 

(h) a genuine child maintenance trust realises a gain from property held for a child; 

(i) a testamentary trust includes a corporate or trust beneficiary within its class, but no 
distribution or benefit is provided to that entity;  

(j) qualifying and non-qualifying property are held in the same trust and proportionate 
tracing is required; and 

(k) the calculation of cost base indexation and capital gains for estate assets acquired 
before 1 July 2027 and realised after that date. 

8. Need for a Coherent Legislative Framework 

The need for a second tranche of amendments, together with the parallel development of the 
discretionary trust minimum tax regime, demonstrates that the current reform process is 
repeatedly encountering the same class of issues concerning deceased estates, testamentary 
trusts and other protective fiduciary arrangements. This suggests not merely a drafting 
problem but the need for a coherent underlying legislative framework. 

9. Consultation Period 

The necessity for further amendments so soon after the first tranche of tax reform legislation 
passed Parliament underscores a broader concern regarding the process by which reforms 
of this magnitude are developed.   Addressing technical deficiencies and unintended 
outcomes through iterative legislative tranches creates severe uncertainty, inflates 
compliance costs, and risks forcing taxpayers to apply incomplete rules. 

Against that background, a consultation window of just over two weeks is inadequate for 
legislation of this complexity.   The Exposure Draft sits at the intersection of federal taxation, 
state trust law, succession, and family law.   Furthermore, active legal personal 
representatives are currently administering estates under strict statutory probate timelines; 
they cannot hold administration in suspense while critical tax mechanics remain unsettled.   
This risk is compounded by the concurrent development of the separate minimum tax on 
discretionary trust distributions.   A short consultation window creates a high probability that 
critical technical flaws will pass into law unnoticed, requiring yet further legislative repairs. 

STEP Australia recommends that Treasury conduct a further round of consultation on 
revised draft legislation and explanatory materials prior to introducing the Bill into Parliament.   
This should include targeted technical roundtables with peak professional bodies to 
rigorously test the operative provisions against real-world estate and trust administration 
scenarios. 

STEP Australia additionally submits that the recurring need for exemptions, integrity 
modifications, tracing rules, transitional measures and special treatment for testamentary 
trusts, deceased estates, disability arrangements and other protective fiduciary relationships 
indicates a broader structural issue within the taxation law. The current consultation should 
therefore not be viewed solely as an opportunity to refine the Exposure Draft, but also as an 
opportunity to consider whether the existing legislative framework remains fit for purpose. 
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STEP Australia recommends that Treasury establish a dedicated review process into the 
taxation treatment of deceased estates, testamentary trusts and other recognised fiduciary 
and protective arrangements. Such a review should consider whether the various death-
related, disability-related, incapacity-related and court-supervised fiduciary regimes presently 
scattered throughout the taxation legislation should be consolidated within a dedicated 
legislative Division governed by common principles. 

Treasury should also convene targeted technical roundtables comprising representatives of 
the trusts, succession, estate planning, tax, superannuation, disability and guardianship 
sectors. The purpose of those consultations should be not merely to resolve issues arising 
under the current Exposure Draft, but to identify the common legislative principles applicable 
to fiduciary relationships arising from death, incapacity, disability, minority and other 
circumstances giving rise to protective administration of property.  

STEP Australia recognises other areas of significant concern that Treasury could, if 
embracing a comprehensive approach, benefit from the consultation process.  These 
include:  

(a) Enduring Powers of Attorney and Financial Management Arrangements; 

(b) State and Territory Guardianship and Administration Orders; and 

(c) Missing Beneficiary and Protective Estate Regimes 

Those principles could ultimately form the basis of a coherent and enduring legislative 
framework capable of supporting future tax reforms. 

10. Summary of Recommendations 

STEP Australia recommends that the Exposure Draft and Explanatory Memorandum, as 
applicable, be amended to: 

(a) Tax Treatment of Retained/Accumulated Gains and Gains from Investment of 
Accumulated Testamentary Trust Income: make the exemption available for a 
qualifying capital gain realised by a testamentary trust or deceased estate 
irrespective of whether the gain is distributed, attributed, accumulated by the trustee, 
or reinvested, or made on assets acquired from the reinvestment of accumulated 
eligible trust income; 

(b) Legal Personal Representatives: expressly confirm that gains assessed to a legal 
personal representative during estate administration fall outside the minimum tax, 
regardless of the legal form or identity of the representative; 

(c) Spouses and Direct Beneficiaries Parity: provide equivalent tax treatment for a 
beneficiary who receives the benefit of estate property through a genuine 
testamentary trust (including a surviving spouse or minor child) and a beneficiary 
who inherits directly; 

(d) Death-Related Trusts: extend the exemption to qualifying death-related trusts 
recognised under subparagraphs 102AG(2)(c)(iv) to (vi) and paragraph 102AG(2)(d) 
of the ITAA 1936 (including superannuation proceeds trusts, life insurance proceeds 
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trusts, and employment death benefit trusts) as well as genuine child maintenance 
trusts under section 102AGA; 

(e) Child Maintenance Trusts: provide an express exemption under proposed section 
119-20 for genuine child maintenance trusts recognised under subparagraph 
102AG(2)(c)(viii) and section 102AGA; 

(f) Post-Death Variations and Settlements: recognise genuine post-death trusts, 
court orders, family provision outcomes, Will construction orders, and bona fide 
estate compromises; 

(g) Tracing and Substitution Rules: include workable tracing, substitution, and 
proportionate mixed-funding rules for estate-derived property, accumulated gains, 
and successive reinvestments over the life of a trust (including but not limited to 
portable life interests in and rights to occupy property); 

(h) Integrity Rules and Safe Harbours: confine the scheme-based integrity provisions 
to contrived arrangements where obtaining the exemption is a principal or dominant 
purpose (aligning with general anti-avoidance principles in Part IVA of the ITAA 
1936), supported by objective statutory safe harbours for ordinary estate planning 
and administration; 

(i) Objective Definition of Purpose: define "genuine testamentary purpose" through 
an objective statutory source-and-function test rather than subjective or discretionary 
criteria; 

(j) Unused Powers and Beneficiary Classes: ensure that broad potential beneficiary 
definitions, gift-over mechanisms, or unused powers do not disqualify a trust unless 
an actual distribution or benefit is provided to a non-qualifying entity; 

(k) Grandfathering Existing Estate Plans: fully grandfather all existing Wills, 
testamentary trusts, and estate plans executed prior to the enactment of the 
legislation from new eligibility restrictions; 

(l) Dual-Regime Harmonisation: establish a single, harmonised statutory dictionary in 
the ITAA 1997 for core terms and align operative outcomes across the CGT minimum 
tax and discretionary trust minimum tax regimes; 

(m) Comprehensive Worked Examples: include integrated worked examples in the 
final explanatory materials covering retained gains, successive reinvestments, post-
death variations, child maintenance trusts, broad beneficiary classes, and Division 
6AA death-related trusts; and 

(n) Consultation Process: undertake a further round of consultation on revised draft 
legislation and hold targeted Treasury technical roundtables with peak professional 
bodies before introducing the Bill into Parliament. 

11. Conclusion 

STEP Australia supports the policy objective of ensuring that the CGT reforms operate 
appropriately for genuine testamentary trusts, deceased estates, special disability trusts and 
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other recognised protective arrangements. However, the scope and practical operation of the 
proposed protections must be stated clearly in the legislation and explained comprehensively 
in the Explanatory Memorandum. 

In particular, a qualifying gain should not receive different treatment merely because it is 
retained or reinvested by a trustee or legal personal representative, or because a beneficiary 
receives the benefit of inherited property through a genuine testamentary trust rather than 
directly. Appropriate protection should also extend to qualifying death-related trusts, 
including superannuation proceeds trusts, and to genuine child maintenance trusts 
recognised under the existing taxation law. 

The integrity provisions should target contrived asset-injection and avoidance arrangements 
without creating uncertainty for conventional estate planning, trust administration or 
arrangements established to protect minors and vulnerable beneficiaries. Clear operative 
rules, consistent treatment across the two minimum tax regimes, appropriate transitional 
protection and meaningful further consultation will assist the Government to achieve its 
policy objectives without producing arbitrary outcomes or unnecessary costs for Australian 
families. 

STEP Australia would welcome the opportunity to work with Treasury on revised legislative 
drafting, amendments to the Explanatory Memorandum, statutory safe harbours and 
practical examples. 

If you would like to discuss any of the above, please contact me, Jim O’Donnell TEP, STEP 
Australia Board Chair. You can reach me via our administration email address 
step.australia@step.org or on my mobile 0429 983 805. 

Yours sincerely 

 

Jim O’Donnell TEP 

Chair of STEP Australia 


