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31 July 2026 
 
The Hon Dr Jim Chalmers MP 
Treasurer of Australia, Australian Government, Parliament of Australia 
Parliament House 
Canberra ACT 2600, Australia 
By email only: Jim.Chalmers.MP@aph.gov.au 

 

Dear Treasurer, 

 

RE: Submission on Minimum Tax on Discretionary Trusts Consultation Paper 

 

I am writing to you on behalf of the Society of Trust and Estate Practitioners Australia Limited 

(STEP Australia).  

 

We are the peak body in Australia for specialist practitioners in the areas of trusts, estate 

planning and succession.  

 

Our members advise and support families from diverse social, cultural and financial 
backgrounds, from those of modest means to high-net-worth individuals. The core objective of 
a STEP member is to advance and protect the interests of families across generations. 

STEP Australia’s membership includes lawyers, accountants, financial wealth advisers, and 
trustee company professionals. Our members bring multidisciplinary expertise and practical 
experience to their work for clients. This submission draws upon that extensive, hands-on 
experience. We have consulted our members across all Australian jurisdictions, and their 
collective professional feedback is incorporated throughout this response. Given that State and 
Territory laws and practices differ across Australia, STEP Australia’s members bring a 
distinctive national perspective and depth of expertise to this consultation. 

This further submission should be read together with STEP Australia’s previous submission 
dated 23 June 2026 (the 23 June Submission). That submission set out STEP Australia’s 
principal concerns regarding the proposed minimum 30% tax on discretionary trust 
distributions. 

The Treasury Consultation Paper released on 8 July 2026 (Consultation Paper) raises a 
number of specific discussion questions concerning the design and implementation of the 
proposed minimum tax. This further submission responds to those questions and, where 
appropriate, expands upon matters raised in the 23 June Submission. Unless otherwise 
indicated, the views expressed in the 23 June Submission continue to apply and should be 
read as forming part of this further submission. 

STEP Australia welcomes the Government’s willingness to continue consulting with 
stakeholders and respectfully requests ongoing engagement throughout the legislative drafting 
process. The practical experience of estate planning practitioners will assist in ensuring that 
the legislation achieves the Government’s policy objectives while avoiding unintended 
consequences for Australian families. 
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1. Concerns Regarding the Consultation Paper 

STEP Australia welcomes the release of the Consultation Paper and the opportunity 
to make further submissions on the design and implementation of the proposed 
minimum 30% tax on discretionary trust distributions. However, the Consultation 
Paper demonstrates that a number of significant policy, technical and transitional 
issues remain unresolved.  

In STEP Australia’s view, the most pressing of these is the continuing uncertainty 
surrounding when a testamentary discretionary trust will be regarded as having been 
“established” for the purposes of the proposed exemption. 

This issue requires urgent clarification. As set out in the 23 June Submission, estate 
planning practitioners are drafting Wills today that may not take effect for many years, 
or even decades. Without certainty as to the meaning of “established”, practitioners 
cannot confidently advise clients whether testamentary discretionary trusts included 
in those Wills will qualify for the exemption. STEP Australia therefore respectfully 
urges the Government, as a matter of priority, to publicly confirm that all testamentary 
discretionary trusts created under Wills executed before 1 July 2028 will be exempt 
from the proposed minimum tax. This would provide immediate certainty to 
practitioners and Australian families, avoid unnecessary redrafting of Wills, and 
ensure that grandfathering depends upon the estate planning decisions made by the 
will-maker, rather than events occurring after death that are entirely outside the will-
maker’s control. 

Beyond this issue, the Consultation Paper raises further questions concerning the 
operation of the proposed exemption, including the meaning of “genuine testamentary 
purposes”, the requirement that future testamentary trusts “can only benefit 
individuals and income tax exempt entities”, and the operation of the proposed 
integrity and transitional measures. 

Rather than repeating the broader policy arguments contained in the 23 June 
Submission, this further submission responds directly to the discussion questions 
raised in the Consultation Paper and identifies additional matters requiring clarification 
before legislation is developed. 

2. Overview 

STEP Australia submits that the Consultation Paper leaves a number of significant 
policy, definitional and implementation issues unresolved. These issues must be 
addressed if the proposed minimum tax is to operate with certainty, avoid unintended 
consequences and provide taxpayers with a practical opportunity to adapt to the new 
regime. 

In particular, further legislative clarification is required regarding: 

(a) the transitional treatment of existing testamentary arrangements and, in 
particular, the meaning of a testamentary trust “established on or after 1 July 
2028”; 
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(b) the meaning of “genuine testamentary purposes”, the criteria for assessing 
that requirement and the mechanism by which it will operate; 

(c) the requirement that future testamentary trusts can only benefit individuals 
and income tax-exempt entities, including the consequences of standard 
beneficiary classes, trustee powers to add beneficiaries and other 
administrative powers commonly included in professionally drafted trust 
terms and Wills; 

(d) the trusts and arrangements that will fall within the definition of a discretionary 
trust, including trusts containing limited discretions or powers that do not 
affect the substantive entitlements of beneficiaries; 

(e) the treatment of superannuation proceeds trusts and other trusts established 
for legitimate testamentary, protective or succession planning purposes; 

(f) the application of the minimum tax where trust income is distributed to 
companies, charities, tax-exempt entities, deceased estates and other trusts, 
including the risk of double taxation or taxation at a rate exceeding the 
intended minimum rate; 

(g) the consistency of the proposed regime with the tax policy principles of 
horizontal equity and efficiency, including whether trust income should be 
taxed more consistently with company income, and whether beneficiaries 
should receive a refundable credit for tax paid at trustee level; 

(h) the scope of the proposed exclusion for primary production income, including 
its application where farmland is held in a discretionary trust but the farming 
business is conducted by a related entity or individual; 

(i) the availability and design of restructuring rollover relief, including the range 
of eligible structures, the treatment of liabilities and other incidental 
consequences of restructuring, and whether the relief will accommodate 
multi-step restructures required to access available State or Territory transfer 
duty concessions; 

(j) the interaction between the proposed Commonwealth rollover relief and 
State and Territory transfer duties, including the substantial duty liabilities 
that may arise from an otherwise eligible restructure and the resulting 
differences between jurisdictions in the practical availability of restructuring 
relief; 

(k) the interaction of the proposed regime with the existing trust taxation and 
integrity provisions, including Division 6, section 100A, Division 7A and Part 
IVA of the Income Tax Assessment Act 1936 (Cth); and 
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(l) the broader transitional, administrative and implementation arrangements 
required to provide certainty to trustees, beneficiaries, executors, advisers 
and other taxpayers before the proposed commencement date. 

These matters are closely interconnected and arise across several of the Consultation 
Paper’s discussion questions. Accordingly, although this submission addresses each 
question separately, the responses should be read together. In STEP Australia’s view, 
the legislation must be considered as an integrated regime. Uncertainty or excessive 
restriction in one area, particularly in relation to the testamentary trust exclusions, 
primary production exclusion, integrity measures or rollover relief, may materially 
undermine the fairness and practical operation of the reforms as a whole. 

3. Overarching Policy Framework and Alternative Approach 

The issues identified in section 2 arise from a broader question concerning the 
appropriate design of the proposed measures, namely how the Government’s 
identified tax concerns can be addressed without unnecessarily disrupting the 
legitimate functions performed by discretionary trusts. 
 
Before responding to the specific consultation questions, STEP Australia sets out 
below the overarching policy principles that should inform the design of the measure, 
explains the legitimate non-tax functions of inter vivos discretionary trusts, and 
proposes an elective restricted distribution safe harbour as an alternative to 
mandatory restructuring. 

3.1 Overarching Policy Principle 

The policy question is not whether discretionary trusts have legitimate non-tax 
purposes. They plainly do. The relevant question is whether the proposed minimum 
tax is appropriately targeted to the tax outcomes identified by the Government while 
preserving the legitimate governance, succession, protective and commercial 
functions performed by those trusts. 

STEP Australia submits that the proposed measure should distinguish between the 
taxation of discretionary distributions and the legitimate functions performed by 
discretionary trust structures. Inter vivos and testamentary trusts are widely used for 
succession, business continuity, asset stewardship, beneficiary protection, incapacity 
planning and the orderly management of family resources. Those functions are not 
displaced merely because a trust also produces tax consequences under the ordinary 
operation of the income tax law. 

Accordingly, any minimum-tax regime should be targeted to the identified tax 
outcome, should not require the abandonment or restructuring of legitimate trust 
arrangements where less disruptive alternatives are available, and should provide 
clear, objective and prospective rules for testamentary and death-related or sourced 
trusts. 

Australian Taxation Office statistics demonstrate the prevalence and economic reach 
of trusts across Australia. These trusts support business continuity, employment, 
long-term investment and orderly intergenerational succession. A measure that 
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encourages the dismantling of established trust structures may therefore impose 
economic and administrative costs on small and medium-sized family enterprises that 
extend beyond the immediate tax consequences for the trustees and beneficiaries.1 

3.2 Legitimate Non-Tax Functions of Inter Vivos Discretionary Trusts 

Inter vivos discretionary trusts are not merely vehicles for allocating taxable income. 
They are long-term2 governance frameworks through which families and family 
enterprises manage assets, decision-making and financial support over time. Their 
practical functions commonly include family and business succession, continuity 
following death, incapacity or retirement, separation of ownership from management, 
preservation of family enterprises without fragmentation, protection of dependants 
and vulnerable beneficiaries, management of shared investments and adaptation to 
changing family circumstances. 
 
These functions have economic as well as private consequences. In family-owned 
enterprises, discretionary trusts may support business continuity, preserve 
employment, facilitate long-term investment and allow succession to occur 
progressively as younger family members acquire experience. A measure that 
encourages the dismantling of established trust structures may therefore produce 
economic, legal and administrative costs extending beyond the immediate tax 
consequences for trustees and beneficiaries. 
 
Testamentary trusts and inter vivos trusts are complementary rather than 
interchangeable. A testamentary trust cannot provide financial governance, asset 
management or protective support during the lifetime of the person establishing the 
arrangement. An inter vivos trust may continue to operate where a person 
experiences incapacity, frailty, changing care requirements or other circumstances 
requiring ongoing financial administration. 

 
An inter vivos trust may also provide continuity of ownership and administration 
following death, without requiring the assets already held in the trust to be 
administered as part of the deceased’s estate. This may be particularly important 
where families have complex ownership arrangements, blended-family 
circumstances, ongoing businesses or assets located across jurisdictions. The point 
is not that a trust eliminates all estate disputes, but that it may provide an established 
governance structure that continues independently of the administration of an 
individual’s estate. 
 
Discretionary trusts are also subject to meaningful legal constraints. Trustees must 
act in accordance with the trust instrument, exercise powers in good faith and for 
proper purposes, and give genuine consideration to the interests of beneficiaries. A 
restructure, amendment or distribution decision made in response to the proposed 

 
1 ATO Taxation Statistics 2022–23 indicate that 1,022,229 trusts operated across a diverse range of industries, 

from nursery and floriculture production to civic, professional and other interest-group services. These trusts 
ranged from micro to medium, large and very large entities. 
2 The concept of giving trustees discretion over which beneficiaries receive benefits and in what proportions 
existed in English equity by the nineteenth century. Early authorities accepted trusts in which trustees were given 
a discretion to select beneficiaries from a defined class. 
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minimum tax may affect beneficiaries differently, alter established governance 
arrangements and expose trustees to allegations that the action was not authorised 
or was inconsistent with fiduciary obligations. 
 
These considerations support a policy design that targets the identified tax outcome 
without unnecessarily disturbing the underlying trust structure. They also support the 
availability of statutory safe harbours, prescribed amendments and alternatives to 
wholesale restructuring. 
 

3.3 Elective Restricted Distribution Safe Harbour 

STEP Australia recommends that Treasury give priority to an elective restricted 
distribution regime for existing discretionary trusts. Under such a regime, a trust could 
make an irrevocable election to limit the class of beneficiaries to whom distributions 
may be made without attracting the minimum tax. The elected class could comprise, 
for example, a defined family group or nominated individuals. Distributions outside the 
elected class would remain subject to the minimum tax. 
 
Such an election should not alter the legal character of the trust, require a transfer of 
assets, cause a resettlement or otherwise compel the dismantling of established 
commercial and family arrangements. The election should be available subject to the 
terms of the trust deed and the trustee’s fiduciary obligations, with appropriate integrity 
rules directed at preventing the artificial expansion of the elected class. 
 
This approach would address the Government’s stated concern about broad 
discretionary allocation more directly than mandatory restructuring. It would preserve 
legitimate succession, governance, asset preservation and business continuity 
functions while reducing State and Territory transfer duty, financing, contractual and 
trust law consequences associated with asset transfers. 
 

4. Response to Consultation Paper Questions  

4.1 Scope of the Minimum Tax 

The Consultation Paper first seeks stakeholder views on the scope of the proposed 
minimum tax and, in particular, the distinction between discretionary trusts and fixed 
trusts. This distinction is fundamental to the operation of the proposed regime, as it 
determines which trusts will be subject to the minimum tax and which will remain 
outside its scope. 
 
STEP Australia considers that the design of these threshold concepts is critical. They 
will affect not only the integrity and operation of the proposed regime, but also the 
certainty available to trustees, beneficiaries, advisers and the Commissioner of 
Taxation. Clear legislative definitions are essential to minimise compliance costs, 
reduce disputes and ensure that the legislation appropriately reflects the 
Government’s stated policy objectives. 
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The Consultation Paper also seeks views on the treatment of income tax-exempt 
entities and invites stakeholders to identify any additional implementation issues that 
should be considered in designing the minimum tax. 
 
STEP Australia’s responses to these questions are set out below. 

• How should discretionary trusts be defined to appropriately distinguish 
them from fixed trusts for the purposes of the minimum tax? 

STEP Australia agrees with the stakeholder feedback referred to in the 
Consultation Paper that a trust should not be defined as a discretionary trust 
merely because it is not a fixed trust. 

The current taxation framework adopts this approach because the legislation 
generally distinguishes only between fixed trusts and all other trusts. 
However, that distinction has developed for different legislative purposes and 
should not simply be imported into the minimum tax regime. 

Defining a discretionary trust solely by reference to what it is not would import 
the existing body of law concerning fixed trusts, including the requirement for 
beneficiaries to have “vested and indefeasible” interests. This is particularly 
problematic for fixed testamentary trusts involving successive interests, such 
as a trust under which one beneficiary has a fixed entitlement during their 
lifetime and identified remainder beneficiaries become entitled following that 
beneficiary’s death. Such a trust should not be exposed to the minimum tax 
merely because those successive interests do not readily satisfy the 
technical concept of “vested and indefeasible” interests or an administrative 
safe harbour in PCG 2016/1. 

As Treasury acknowledges, this risks extending the operation of the 
minimum tax beyond its intended scope by capturing many modern 
commercial trusts that contain ordinary administrative or protective powers 
despite not possessing the characteristics that the proposed reforms are 
intended to address. 

STEP Australia considers that the minimum tax should instead adopt a 
positive definition of a discretionary trust based on the substantive powers 
conferred by the trust instrument. 

The relevant inquiry should be whether the trustee, or another person acting 
under the trust deed, has a present discretionary power to determine the 
allocation of trust income or capital or the use of assets among beneficiaries. 
A trust should only be regarded as discretionary where those powers permit 
the economic benefits of the trust to be allocated among alternative 
beneficiaries or in differing proportions as part of the ordinary administration 
of the trust. 

Conversely, a trust should not be characterised as discretionary merely 
because it contains administrative or protective powers that are 
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commonplace in modern trust deeds but do not facilitate discretionary 
income splitting. These include powers to amend the trust deed, appoint or 
remove trustees, appoint or remove beneficiaries, respond to legislative 
changes, correct drafting errors or undertake other administrative functions. 
Such powers are generally directed to the effective administration and 
preservation of the trust rather than the discretionary allocation of economic 
benefits. 

STEP Australia considers that this approach better reflects the policy 
underlying the proposed reforms. The stated objective of the minimum tax is 
to address taxation outcomes arising from discretionary income splitting. 
That objective is achieved by identifying trusts that possess substantive 
discretionary powers over the allocation of income and capital, rather than 
by relying on an exclusionary definition derived from the technical 
requirements applicable to fixed trusts. 

Accordingly, STEP Australia recommends that the legislation contain a 
standalone definition of “discretionary trust”. A discretionary trust should be 
defined as a trust under which the trustee, or another person, has a present 
power to determine the allocation of trust income or capital among 
beneficiaries.3 The legislation should expressly provide that ordinary 
administrative or protective powers, including powers to amend the trust 
deed, appoint or remove trustees or beneficiaries, or otherwise administer 
the trust, do not of themselves cause a trust to be characterised as a 
discretionary trust. 

• What is the appropriate minimum tax treatment for income tax-exempt 
entities? 

STEP Australia considers that distributions to income tax-exempt entities 
should be excluded from the operation of the minimum tax. 

The Consultation Paper recognises that, under the proposed framework, the 
minimum tax would be imposed at the trustee level, generating a non-
refundable tax offset for beneficiaries. While this mechanism may operate 
appropriately for taxable beneficiaries, it does not work for income tax-
exempt entities, including registered charities, because those entities have 
no income tax liability against which the offset can be applied. The result is 
that the minimum tax becomes a permanent tax cost notwithstanding 
Parliament’s decision that those entities should not be subject to income tax. 

 
3 This definition is commensurate with the decision in Federal Commissioner of Taxation v Vegners [1989] FCA 
723, [12]. Similar examples can be found in legislation. For example, under section 3 of the Duties Act 2008 (WA), 
a discretionary trust is defined as a trust where the distribution of the whole or part of the trust's capital or income 
(or both) is at the discretion of the trustee. Specifically, the Act states that this applies if the distribution is required 
to be determined by a person (such as the trustee) in respect of the identity of the beneficiaries or the amount of 
interest they will take, or set to occur a discretion conferred under the trust is not exercised. The Act expressly 
excludes charitable trusts, unit trust schemes, and trusts declared by regulation not to be discretionary trusts. 
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STEP Australia considers that this outcome is inconsistent with the policy 
underlying both the proposed minimum tax and the existing income tax 
exemptions afforded to those entities. 

The purpose of the minimum tax is to ensure that discretionary distributions 
to beneficiaries are subject to a minimum level of taxation. That policy has 
no application where the beneficiary is an income tax-exempt entity. Applying 
the minimum tax in these circumstances would not establish a minimum level 
of taxation but would instead impose a new tax on entities that Parliament 
has deliberately exempted from income tax. 

Accordingly, STEP Australia considers that distributions to income tax-
exempt entities should be treated in a manner analogous to distributions to 
an excepted person under Division 6AA of the Income Tax Assessment Act 
1936. That is, the distribution itself should be excluded from the operation of 
the minimum tax, rather than relying upon a tax offset mechanism that cannot 
be utilised. 

This treatment should apply irrespective of whether the trust itself is 
otherwise subject to the minimum tax. For example, where a testamentary 
discretionary trust is subject to the minimum tax because it does not satisfy 
the requirements of a “genuine” testamentary discretionary trust, or because 
it benefits a broader class of beneficiaries, distributions to income tax-exempt 
entities should nevertheless remain outside the operation of the minimum 
tax. The taxation outcome should depend upon the status of the recipient, 
not the classification of the trust. 

A contrary approach would discourage charitable giving through 
discretionary trusts and undermine the longstanding legislative policy of 
exempting charities and other income tax-exempt entities from income tax. 
STEP Australia is unaware of any policy justification for imposing a 30% tax 
on amounts that ultimately pass to entities Parliament has determined should 
be exempt from income tax. 

Accordingly, STEP Australia recommends that distributions to income tax-
exempt entities be expressly excluded from the minimum tax. STEP Australia 
does not support relying upon the proposed non-refundable tax offset, as that 
mechanism does not preserve the income tax exemption of those entities 
and would, in practice, result in an effective tax being imposed on exempt 
income. 

 

• Are there any other implementation matters not addressed in this paper that 
should be considered in designing the minimum tax on discretionary 
trusts? 

STEP Australia refers to its submission dated 23 June 2026 concerning the 
application of the proposed minimum tax to testamentary trusts and 
vulnerable beneficiaries. The issues raised in that submission remain 
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relevant and are not otherwise adequately addressed by the specific 
questions in the Consultation Paper. 

In particular, the legislation should address the following matters. 

(a) Transitional Arrangements and the Meaning of “Existing” and 
“Established” (see Paragraph 3.1 of the 23 June Submission)  

The proposed distinction between testamentary trusts “existing at 
announcement” and those “established on or after 1 July 2028” is 
uncertain. Depending on the wording in the Will and the circumstances 
of the estate and the estate administration, a testamentary trust might 
arguably be established when: 

• the will-maker dies; 

• probate is granted; 

• the executor assents to a specific gift of an asset to the trust under 
the Will; 

• the executor appropriates assets to the trust; 

• the assets are transferred from the executor to a separate trustee; 
or 

• the administration of the estate is completed. 

The application of the exemption should not depend upon the date of 
death, probate, appropriation or completion of administration. Those 
events are generally beyond the will-maker’s control and could 
produce arbitrary outcomes between people who implemented 
identical estate plans at the same time. 

It would also be impractical to apply different treatment to assets 
appropriated to the same testamentary trust before and after 1 July 
2028. This would require trustees to trace assets and substituted 
investments, potentially for decades. 

STEP Australia submits that: 

• testamentary trust arrangements contained in Wills executed 
before 1 July 2028 should be grandfathered; 

• the relevant date should be the date on which the Will containing 
the testamentary trust provisions was executed, as that is when 
the will-maker implemented the estate planning arrangement in 
reliance on the law then applying; 
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• grandfathering should continue notwithstanding a later codicil or 
replacement Will that does not materially alter the relevant 
testamentary trust provisions; 

• an arrangement should not lose grandfathering merely because 
the will-maker dies, probate is granted, or assets are appropriated 
to the trust after 1 July 2028; and 

• the same treatment should apply to every asset held in a 
grandfathered testamentary trust, without tracing based on the 
date on which particular estate assets were appropriated. 

This approach is particularly important for people who lose 
testamentary capacity before the commencement date and cannot 
amend their Wills, and for families for whom obtaining further specialist 
estate planning advice would impose a significant financial burden. 

(b) Meaning of “Genuine Testamentary Purposes” (see Paragraph 3.2 
of the 23 June Submission) 

The expression “genuine testamentary purposes” should be defined 
objectively and sufficiently broadly. It should not require the trustee, 
beneficiaries or advisers to establish that a beneficiary is vulnerable, 
or that asset preservation was the dominant purpose of the trust. 

Testamentary trusts are used for a range of legitimate purposes, 
including: 

• preserving inherited assets across generations; 

• protecting beneficiaries affected by disability, addiction, financial 
exploitation, distress, or relationship breakdown; 

• supporting surviving spouses and children following premature 
death; 

• providing for minors and beneficiaries whose future circumstances 
cannot be predicted; 

• managing assets over an extended period; and 

• providing trustees with flexibility to respond to changing family, 
financial and care needs. 

These are genuine succession planning purposes even where the 
trust also produces taxation consequences under the ordinary 
operation of the income tax law. 

STEP Australia submits that a trust should be regarded as established 
for genuine testamentary purposes where it arises from, or is funded 
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from, a deceased estate, superannuation death benefit or death-
related insurance proceeds and is established for the succession, 
administration, preservation or management of those assets for 
beneficiaries. 

The test should not: 

• depend upon a discretionary decision by the Commissioner about 
whether the arrangement is sufficiently “genuine”; 

• require proof that tax considerations played no part in the decision 
to use a trust; 

• be confined to beneficiaries satisfying a statutory definition of 
disability or vulnerability; or 

• treat ordinary discretionary powers, asset preservation provisions 
or income distribution powers as evidence of an improper purpose. 

Artificial arrangements can instead be addressed through 
appropriately targeted integrity provisions, including where assets 
unrelated to the deceased estate are injected into the trust4 or the trust 
is used in a manner materially inconsistent with its testamentary 
character. Existing anti-avoidance provisions should also continue to 
apply where relevant. 

(c) Restriction to Testamentary Trusts that Can Only Benefit 
Individuals and Income Tax Exempt Entities (see Paragraph 3.3 of 
the 23 June Submission) 

Although this is discussed in further detail below in relation to the 
specific question about income tax-exempt entities, in relation to 
testamentary trusts specifically, STEP Australia does not consider that 
the mere presence of a company, trust or other entity within a broadly 
drafted beneficiary class should cause the entire testamentary trust to 
lose its exemption. Many existing Wills contain broad beneficiary 
definitions, default provisions and powers to add beneficiaries to 
preserve flexibility. Those provisions are not, of themselves, evidence 
that the trust is being used for tax avoidance. Commonly these 
provisions are considered as trust power enablers to accommodate life 
changes. 

The integrity concern should be addressed by regulating what the 
trustee actually does, rather than by disqualifying the trust because of 
an unused power. 

STEP Australia submits that: 

 
4 As presently exists with subsection 102AG(2AA) and section 102AF of the ITAA36. 
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• distributions to individuals and income tax-exempt entities should 
remain outside the minimum tax; 

• the minimum tax may apply to a distribution actually made to a 
company, trust or other non-qualifying entity; 

• the trust should not lose its exemption for all purposes merely 
because its terms theoretically permit such an entity to benefit; 

• default beneficiaries, remote gift-over provisions and unused 
powers to add beneficiaries should not affect qualification; 

• the exercise of a power to add a non-qualifying beneficiary should 
have consequences only if and when that beneficiary receives or 
becomes entitled to income or other benefits; 

• trustees should be permitted to amend or irrevocably restrict 
beneficiary classes to comply with the exemption without causing 
a resettlement or otherwise losing eligibility5; and 

• where tax has been paid at the trust level on income ultimately 
distributed to an income tax-exempt entity, an appropriate credit or 
refund should be available. 

Permitted beneficiary classes should also expressly include the legal 
personal representative or deceased estate of an individual 
beneficiary, another qualifying testamentary trust established under the 
same Will, and a special disability trust established for an individual 
beneficiary. These entities may be required to give effect to ordinary 
gift-over provisions, preserve an inheritance within the will-maker’s 
family or provide appropriately for a beneficiary who subsequently 
develops a disability. Their inclusion should not cause the testamentary 
trust to lose its exclusion. 

If the Government considers a trust-level restriction necessary, it 
should operate prospectively and be supported by a statutory 
amendment mechanism and appropriate tax rollover or resettlement 
protection that has been coordinated with all State and Territory 
Governments. It should not retrospectively disqualify established 
testamentary trusts drafted in accordance with longstanding 
professional practice. 

(d) Clarification Required for Superannuation Proceeds Trusts (see 
Paragraph 3.4 of the 23 June Submission) 

Superannuation proceeds trusts should be expressly excluded from 
the minimum tax where they are funded by superannuation death 
benefits, death-related insurance proceeds or associated estate assets 

 
5 This is a significant concern that arises on a State by State/Territory basis. 
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and are established for genuine succession planning or beneficiary 
protection purposes. 

These trusts commonly support a surviving spouse and dependent 
children following the premature death of a parent. They perform 
substantially the same protective and succession planning functions 
as testamentary trusts and are not artificial vehicles for diverting 
income generated during the deceased’s lifetime. 

The exemption should apply whether the death benefit is: 

• paid to the deceased’s legal personal representative and then 
directed to the trust; 

• paid directly to a trust or trustee under an authorised death benefit 
arrangement; or 

• combined with life insurance proceeds or other death-related 
assets. 

There is no policy basis for imposing different minimum-tax outcomes 
merely because the deceased’s superannuation death benefit was 
paid directly to an eligible recipient or trust rather than first passing 
through the deceased estate. 

More broadly, the legislation should not rely exclusively on the 
undefined label “testamentary trust”. The exemption should 
encompass trusts and trust estates arising from or funded in 
consequence of death, including arrangements arising under a Will, 
codicil or intestacy and qualifying superannuation proceeds trusts. 

Finally, all these matters should be set out through clear legislative 
rules, rather than left to broad administrative discretion. Estate 
planning decisions are commonly made many years before death. 
Will-makers, trustees and advisers must be able to determine the 
taxation treatment of an arrangement when it is implemented, without 
depending upon a future discretionary assessment of its purpose or 
operation. 

The foregoing approach adopts a source approach. This should include 
property passing under a Will or intestacy, assets of the deceased estate, 
superannuation death benefits, death-related insurance proceeds and 
substituted or reinvested property derived from those assets. In fact, a 
reasonable summary of acceptable sources currently exist in section 102AG 
of the Income Tax Assessment Act 19366.  This section recognises awards 

 
6 Section 102AG of the Income Tax Assessment Act 1936 (Cth) was enacted as part of the introduction of 
Division 6AA (Taxation of certain income of children) by the Income Tax Assessment Amendment Act (No. 5) 
1979 (Cth).  It has operated successfully, especially for the benefit of children, for 47 years. 
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of damages, workers compensation and family law orders as acceptable 
sources.   

The legislation should also expressly preserve the existing treatment of 
excepted trust income distributed to minors under Division 6AA. The 
exclusion of testamentary and other qualifying death-related trusts from the 
minimum tax should not inadvertently disturb the operation of section 102AG 
or result in minors being denied ordinary individual marginal rates on income 
derived from qualifying property. 

The source approach should recognise ordinary succession, administration, 
preservation, management, maintenance, education, care and beneficiary-
protection functions. 

Ordinary professionally drafted testamentary provisions should be placed 
within a statutory safe harbour.  

Equivalent death-related assets should receive equivalent treatment 
regardless of the legal pathway through which they reach the trust. Qualifying 
superannuation proceeds trusts and death-benefit trusts should receive 
treatment equivalent to testamentary trusts whether the benefit is paid 
through the legal personal representative, directly under an authorised 
death-benefit arrangement, or together with life-insurance proceeds or other 
death-related assets. For mixed-funding trusts, the legislation should provide 
workable tracing or proportionate rules rather than imposing whole-of-trust 
disqualification. 

 

In addition to the matters above, STEP Australia has identified a significant 
issue concerning the intended scope of the proposed exclusion for primary 
production income, particularly where farmland or other primary production 
assets are held separately from the entity conducting the farming operations. 

(e) Scope of the Primary Production Income Exclusion 
 
STEP Australia welcomes the proposal to exclude primary production 
income from the minimum tax. However, the intended scope of that 
exclusion requires further clarification. 
 
The Consultation Paper indicates that primary production income will 
broadly encompass income derived from carrying on a farming or 
agricultural business. It is unclear whether the exclusion will be confined 
to income derived directly by the entity carrying on the primary 
production business, or whether it will also extend to income derived 
from land and other assets used in that business where those assets 
are held in a separate discretionary trust. 
 
It is common for farming families to separate the ownership of farmland 
from the entity conducting the farming operations. For example, 
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farmland may be held in a discretionary trust for legitimate asset 
preservation, risk management and farm succession planning purposes, 
while the farming business is conducted by a company, partnership, 
individual or another trust. The landholding trust may derive rent, licence 
fees or similar income from making the farmland available to the 
operating entity. 
 
The existing definition of “primary production business” in the Income 
Tax Assessment Act 1997 focuses upon activities such as cultivating or 
propagating plants, maintaining animals and conducting fishing or 
forestry operations. The mere ownership and leasing of farmland would 
not ordinarily, without more, mean that the landholding entity is itself 
carrying on a primary production business. 
 
Accordingly, if the proposed exclusion is limited to income derived by 
the entity directly carrying on the primary production business, rent or 
licence fees derived by a separate landholding trust may remain subject 
to the minimum tax. This could produce different minimum-tax outcomes 
depending upon whether the farmland and farming operations are held 
within the same entity, notwithstanding that the land is used in the same 
underlying primary production enterprise. 
 
Such a distinction would arbitrarily disadvantage farming families that 
have separated land ownership from operational risk for legitimate 
commercial, asset preservation or succession planning reasons. Two 
economically equivalent farming enterprises could be treated differently 
solely because of the legal structures through which the farmland is 
owned and the farming operations are conducted. 
 
STEP Australia considers that the legislation should expressly address 
this issue. The exclusion should extend to income derived from land or 
other assets that are predominantly used in carrying on a primary 
production business by the trust, a beneficiary of the trust or an 
associated entity within the same family or business group. This should 
include rent, licence fees and similar amounts derived from making 
farmland or other assets available for use in the primary production 
business. 
 
The use of separate landholding and operating entities may also affect 
the commercial terms upon which land is made available to the 
operating business, including because different taxation consequences 
can arise depending upon the legal form of the landholding entity. The 
availability of the exclusion should not depend upon whether a farming 
family has adopted a particular ownership structure or the precise legal 
form of the payment made for the use of the land. 
 
Appropriate integrity requirements could ensure that the land or other 
assets are genuinely and predominantly used in primary production and 
that the arrangement forms part of a genuine family or commercial 
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farming enterprise.  Comparable approaches can be found in State and 
Territory land tax laws. 

 
At a minimum, Treasury should clarify: 

• whether “primary production income” will adopt an existing 
statutory concept or a new definition; 

• whether rental or licence income derived from farmland will qualify; 

• whether the entity deriving the income must itself carry on the 
primary production business; 

• whether the exclusion can apply where the landholding entity and 
operating entity are associated; and 

• how mixed-use land and assets will be treated. 

STEP Australia recommends that the proposed exclusion be drafted by 
reference to the predominant use of the relevant land or assets in a 
genuine primary production business, rather than being confined to 
income derived directly by the entity conducting the primary production 
activities. 

(f) Consistent taxation treatment of trusts and companies 
 
The proposed 30% trustee tax appears to apply only to income 
distributed in a current year, leaving sections 99 or 99A, as the case may 
be, to continue to apply to retained income.   
 
The proposal does not appear to consider whether sections 99 or 99A 
should be amended as part of the proposed reforms such that the 30% 
rate applies to all trust income, both retained and distributed. 
 
A consistent tax rate for trust income would be much simpler than having 
different rates of tax on income, depending on whether it is distributed or 
retained, and adopting a 30% flat rate for both would be consistent with 
how companies (other than Base Rate Entities) are taxed. However, any 
amendment to sections 99 and 99A would need to preserve appropriate 
concessional treatment for deceased estates, testamentary trusts and 
other categories of trust income that are excluded from the proposed 
minimum tax. 
 
In particular, the existing treatment of income accumulated in 
testamentary trusts under sections 99 and 99A should be preserved. 
Testamentary trusts are commonly designed to permit trustees to retain 
income for minors and vulnerable beneficiaries. The minimum tax should 
not create an incentive for trustees to distribute income where doing so 
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would be inconsistent with the protective purposes of the trust or the 
trustee’s fiduciary obligations. 
 
For trusts that carry on an enterprise, STEP Australia recommends that 
with the introduction of a trustee level tax, trusts should also be eligible 
to fall within the Base Rate Entity regime, as this again would be 
necessary to achieve consistent tax treatment with companies.   
 
For example, if the trust’s aggregated turnover is under $50 million, and 
80% or less of its assessable income is passive income, then the trustee 
should be eligible for a concessional tax rate of 25% instead of the 
standard proposed 30% rate. Alternatively, if the Government considers 
that a uniform 30% minimum rate must be maintained, it should explain 
why an active business conducted through a trust should bear a higher 
trustee level rate than an economically equivalent business conducted 
through a base rate entity. 
 
Similarly, if trusts are to be taxed in a manner that is consistent with the 
treatment of companies, then STEP Australia recommends that, like a 
company, refundable franking credits should be available for tax paid by 
the trustee of a trust.  In this way, income tax-exempt entities that receive 
income distributions from a discretionary trust would be placed in the 
same position as if they received the income directly or if they receive a 
franked dividend from an Australian company. 
 
STEP Australia submits that having consistency between the tax 
treatment of discretionary trusts and companies aligns with the tax policy 
criteria of horizontal equity and efficiency. These tax policy criteria are 
important because taxation laws have long-term consequences for 
taxpayers, government and economic decision-making. Legislators 
should therefore depart from established tax policy principles only where 
there is a sound policy justification for doing so. 
 
It is useful to explain why STEP Australia considers that these 
established tax policy criteria are compromised under the current 
proposals. 
 
The Tax Explainer titled ‘Minimum tax on discretionary trusts’ published 
with the Budget 2026-27 papers asserted that the introduction of a 30 
per cent minimum tax rate on discretionary trusts would mean a fairer 
rate of tax paid on discretionary trust income as it would be better aligned 
with the tax rates paid by workers.  
 
That statement requires qualification, unless an assumption is made that 
the minimum rate of tax paid by workers is 30%. However, that 
assumption would be incorrect. Workers pay tax at their applicable 
marginal tax rates. Some workers have average marginal rates below 
30%, and pay a lower rate of tax on their income accordingly.  
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If a 30% minimum tax is imposed at trustee level, it will be a flat rate of 
tax paid at the trustee level, leading to an immediate disparity with the 
tax paid by the lower rate workers. If the trust distributes that income to 
a lower-rate worker, the worker’s effective rate of tax on that income may 
exceed their marginal rate. If the trustee level tax is a minimum tax, when 
it is distributed to the worker, the worker’s effective rate of tax on that 
income will be higher than their marginal rate. 
 
More broadly, it is necessary to consider the conceptual aims of the 
proposals. The concepts of fairness and tax rate alignment in the Tax 
Explainer refer to the tax policy criteria of horizontal equity and vertical 
equity. 
 
Vertical equity requires that those with more income and a greater ability 
to pay should pay proportionately more tax. 
 
What is horizontal equity? Horizontal equity is achieved when two people 
with the same income (or wealth) pay the same amount of tax, 
irrespective of source. 7 
 
Horizontal equity and tax efficiency have significant overlap.  
 
Efficiency refers to how the tax system distorts economic activity. Most 
taxes result in some economic efficiency loss. For example, a tax may 
reduce incentives for people to work or invest, or induce them to alter 
their consumption patterns. For the tax system to be efficient, it should 
aim to reduce distortions as much as possible.  
 
The efficiency of the tax system is closely linked to its coverage and its 
rates. A system that applies a high tax rate to just a few items is less 
efficient than one that applies lower and equal tax rates to a broader 
range of items. A common mantra in tax policy design is to “broaden the 
base and lower the rates”. An efficient tax system has taxes that result in 
relatively low economic losses per dollar of revenue raised, called the 
‘marginal excess burden’. Taxes that are generally considered to be 
efficient include GST, land taxes and resource rent taxes. GST is 
efficient, as it applies a uniform 10% rate to a broad range of goods and 
services, with some exemptions.8 
 
To achieve horizontal equity and tax efficiency, we respectfully submit 
that trust income should be taxed consistently with company income. 
This requires two key features: 

• first, trust income needs to be taxed at the same rate of tax as a 
company, whether it is accumulated or distributed in the year of 
derivation. In addition to levying a new trustee level tax on 

 
7 Parliamentary Budget Office, Budget explainer, 14 November 2024 “Australia’s Tax Mix”, 3.2 
8 Ibid, 3.3. 
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distributed income at the corporate rate, this would also require a 
modification to sections 99 and 99A of the ITAA36 to ensure that 
accumulated income is also taxed at the same rate; and  

• second, a franking credit system needs to be introduced to trusts 
that is the same or consistent with the franking credit system that 
applies to Australian companies. Currently, when retained profits 
are distributed from a company as dividends, franking credits can 
be attached to those dividends, and in general shareholders 
receiving those dividends can obtain a full credit for the tax paid at 
the company level. The same system could be applied to trust 
income.  

Only with these two features would the same dollar of income, whether 
received by a trust or a company and passing to the same person, 
whether as beneficiary or a shareholder, as the case may be, bear the 
same amount of tax. 
 
Combining the above two features would materially reduce any tax 
incentive to use corporate beneficiaries. If accumulated trust income is 
taxed in the same way as retained corporate profit, there would be no 
tax saving for a trust to distribute income to a company. We submit that 
this is a sounder approach to tax design than imposing double taxation 
(i.e. taxation at both trust and beneficiary level without a tax credit) on 
income distributions to companies. 
 
In order to achieve vertical equity, when income is distributed to a 
beneficiary or shareholder from a trust or company, the income needs to 
be assessed in their hands at their applicable marginal tax rate. To 
ensure that the income ultimately bears tax at the applicable marginal 
rate, a full refundable credit needs to be available to be applied at the 
beneficiary or shareholder level for any tax paid at the trustee or 
company level. If it is not a refundable credit, then vertical equity will not 
be achieved. It is lower rate taxpayers, including income tax-exempt 
charities, not-for-profits, and lower rate workers, who receive the 
distribution and are penalised. 
 
STEP Australia considers that discretionary trusts should not be treated 
as inherently inappropriate or, on that basis, taxed more punitively than 
companies without a clearly articulated policy justification. 
 

(g) Broader review of trust taxation 

STEP Australia recommends that, as part of the consideration of the 
proposed trustee level of tax, there be a broader review of trust taxation.  
Such a review would provide the opportunity to repeal or amend any 
measures or rules that are rendered redundant or meaningless by the 
new minimum tax. 
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In particular, STEP Australia recommends that, as part of a broader 
review, consideration is given to whether compliance measures such as 
Family Trust Elections (FTEs) and Family Trust Distribution Tax (FTDT) 
continue to be required or can be given modified, simplified operation 
after the introduction of a minimum trustee level tax. We recommend that 
an elective restricted distribution regime similar to FTE principles be 
explored as that may lower compliance costs for trusts and obviate the 
additional issues raised below.9 
 

 
4.2 Rollover Relief 

The Consultation Paper proposes the introduction of a temporary rollover relief for a 
three-year period commencing on 1 July 2027 to facilitate the restructuring of 
businesses and investments from discretionary trusts into alternative structures 
without triggering immediate income tax consequences. The proposed relief is 
intended to assist taxpayers who wish to transition out of discretionary trust structures 
in anticipation of the commencement of the minimum tax. 
 
STEP Australia acknowledges the policy objective of providing transitional relief to 
taxpayers who choose to restructure. However, the proposed rollover raises a number 
of technical, practical and policy issues that warrant careful consideration. These 
include the scope of the relief, the integrity measures accompanying it, the interaction 
with existing taxation regimes, and whether alternative approaches may more 
effectively achieve the Government’s objectives while reducing complexity and 
compliance costs. 
 
STEP Australia’s responses to the specific discussion questions concerning the 
proposed rollover relief are set out below. 
 

• Are the proposed rollover relief arrangements appropriate? 

STEP Australia welcomes the proposal to introduce rollover relief for eligible 
restructures. The proposed relief is likely to remove significant 
Commonwealth income tax impediments that would otherwise discourage 
taxpayers from restructuring into more appropriate entities. 

However, STEP Australia considers that the proposed rollover relief does not 
adequately address the broader financial, legal and commercial 
consequences of restructuring. In practice, many taxpayers will continue to 
face substantial costs that may make restructuring commercially impractical, 
notwithstanding the availability of Commonwealth rollover relief. 

(a) State and Territory Duties 

 
9 See section 3.3.  
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STEP Australia’s principal concern is that the proposed rollover relief 
does not address State and Territory transfer duties. 

Many restructures will require the transfer of real property, business 
assets or other dutiable property. Although the Commonwealth may 
defer or disregard capital gains tax consequences, significant duty 
liabilities may nevertheless arise depending upon the jurisdiction in 
which the relevant assets are located. 

The practical consequence is that the overall cost of restructuring may 
vary dramatically depending on the State or Territory in which the 
relevant assets are held. While some jurisdictions may provide 
restructuring concessions in particular circumstances, others may 
impose substantial duty liabilities notwithstanding that the restructure 
is undertaken solely in response to Commonwealth tax reform. 

Accordingly, the practical benefit of the proposed rollover relief may 
differ substantially between jurisdictions. Taxpayers undertaking 
identical restructures for identical reasons may incur vastly different 
costs based solely on the location of their assets. The result is 
effectively a “postcode lottery”, with the cost of complying with 
Commonwealth tax reform depending not on the taxpayer’s 
circumstances or the policy underlying the restructure, but upon the 
relevant State or Territory revenue legislation. 

This issue is particularly significant for small businesses and family 
enterprises, many of which operate through discretionary trusts that 
hold trading premises, investment properties or other dutiable assets. 
The transfer duty payable on those assets may be many multiples of 
the Commonwealth taxation costs addressed by the proposed rollover 
relief. In those circumstances, the availability of Commonwealth 
rollover relief may provide little practical benefit because the State and 
Territory transfer duty consequences alone make restructuring 
commercially unviable. 

Importantly, these costs are not incurred because taxpayers seek to 
obtain an additional tax advantage. Rather, they arise because 
taxpayers are responding to a fundamental change in Commonwealth 
taxation policy. Where taxpayers established their structures lawfully 
under the existing taxation framework and are effectively encouraged 
by the proposed reforms to adopt alternative structures, it is 
inappropriate that they should bear significant State and Territory 
taxation costs merely to respond to a new Commonwealth regime. 

STEP Australia notes recent commentary from CPA Australia that the 
absence of coordinated State and Territory duty relief may significantly 
undermine the effectiveness of the proposed rollover relief and 
discourage otherwise appropriate restructures. STEP Australia shares 
those concerns. 



 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 23 of 51 

 
 
 

Accordingly, STEP Australia considers that Treasury should engage 
with State and Territory governments to encourage the introduction of 
complementary restructuring concessions. If nationally consistent relief 
cannot be achieved, Treasury should expressly recognise that 
Commonwealth rollover relief alone does not remove one of the most 
significant practical barriers to restructuring. 

More fundamentally, the existence of these substantial State taxation 
costs reinforces the need to consider alternatives to mandatory 
restructuring. Where taxpayers can achieve the policy objectives of the 
minimum tax through less disruptive mechanisms, such as an elective 
restricted distribution regime,10 they should not be required to incur 
potentially substantial State taxation liabilities merely to preserve 
legitimate commercial, succession planning and asset preservation 
arrangements. 

(b) Multi-step restructures 
 
STEP Australia considers that the Commonwealth rollover should not 
be confined to a single direct transfer from the discretionary trust to the 
ultimate replacement entity. 
 
In some jurisdictions, available duty concessions may require property 
to pass through an intermediate owner or entity before reaching the 
intended replacement structure. Other restructures may require 
multiple transactions because of legal ownership arrangements, 
financing requirements, existing contractual obligations or the 
conditions of a State or Territory concession. 
 
The Commonwealth rollover should therefore be capable of applying 
to a series of transactions forming part of a single documented 
restructure, provided that: 

• the transactions occur within a reasonable prescribed period; 

• they form part of an integrated restructuring plan; 

• the property ultimately becomes held in an eligible replacement 
structure; 

• any intermediate ownership is temporary and undertaken to 
facilitate the restructure; 

• the relevant continuity of economic ownership requirements are 
satisfied across the restructure as a whole; and 

 
10 See section 3.3.  
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• the arrangement does not confer an additional economic benefit 
unrelated to the restructure. 

The legislation should also ensure that an intermediate transfer 
required to access State or Territory duty relief does not trigger capital 
gains tax, balancing adjustments, trading stock consequences or the 
loss or clawback of the Commonwealth rollover. 
 

(c) Other Commonwealth Taxes 

STEP Australia also recommends that Treasury consider whether 
restructures undertaken solely in response to the proposed reforms 
may give rise to unintended consequences under other 
Commonwealth taxation provisions, including the GST legislation. 

While the proposed rollover relief addresses income tax 
consequences, many restructures involve the transfer of business 
assets, enterprises or contractual rights. Treasury should ensure that 
taxpayers are not exposed to unintended GST or other indirect tax 
consequences where the restructure is undertaken solely to respond 
to the minimum tax reforms. 

(d) Commercial and Legal Constraints 

The proposed rollover relief assumes that taxpayers are free to 
restructure their affairs. In practice, that assumption will often be 
incorrect. 

Many discretionary trusts have been established and operated over 
decades and form part of complex and very personal family, 
commercial and succession planning arrangements. The legal and 
commercial framework surrounding those trusts may significantly limit, 
or entirely prevent, restructuring, regardless of the availability of 
Commonwealth rollover relief. 

Examples include: 

• long-term shareholder, unitholder or business sale agreements;  

• financing arrangements and security documents;  

• leases, licences and contractual arrangements that cannot readily 
be assigned or novated;  

• succession planning arrangements implemented through multiple 
related entities;  

• trust deeds that restrict amendments or resettlements;  
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• court orders or family law agreements affecting trust interests; and  

• wills or other estate planning arrangements that assume the 
continued existence of the trust.  

In many cases, restructuring will require the consent of third parties, 
trigger contractual review provisions, or require substantial 
renegotiation of existing legal arrangements. These practical 
impediments may delay or prevent restructuring and may impose 
significant costs that are not addressed by the proposed rollover relief. 

Some trust instruments also deliberately impose restrictions upon the 
distribution or application of income and capital. Those restrictions may 
have been adopted for succession planning, asset preservation, family 
governance or commercial reasons. They may prevent the trustee from 
transferring trust assets, altering the economic interests of 
beneficiaries or adopting a replacement structure without the consent 
of affected beneficiaries or an order of the Court. 

STEP Australia is also concerned that restructuring may itself create 
disputes between beneficiaries or expose trustees to allegations that 
the restructure is inconsistent with their duties. 

A restructure may alter the practical operation of a trust, affect the 
expectations of beneficiaries, change the relative benefits available to 
different beneficiaries, or produce materially different taxation and 
economic outcomes between beneficiary groups. A trustee may 
therefore face an allegation that the restructure confers an advantage 
upon one beneficiary or class of beneficiaries at the expense of 
another, fails to give real and genuine consideration to relevant 
beneficiaries, or otherwise constitutes an improper exercise of trust 
powers. 

Even where such a challenge would not ultimately succeed, the 
prospect of litigation, personal exposure and significant legal costs may 
reasonably deter a trustee from proceeding. This is particularly so 
where a restructure would involve the transfer of trust assets into a 
company or another entity in which only some beneficiaries hold, or are 
expected to receive, a direct or indirect interest. 

STEP Australia therefore considers that rollover relief alone does not 
ensure that restructuring will be legally or practically achievable. For 
many trusts, the principal impediments will be contractual, trust law and 
fiduciary constraints rather than Commonwealth taxation 
consequences. 

(e) Fiduciary obligations and trustee decision-making 
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STEP Australia also notes that trustees cannot simply restructure 
because doing so would produce a more favourable taxation outcome. 

A trustee must act within the powers conferred by the trust deed, 
exercise those powers for a proper purpose, give real and genuine 
consideration to the interests of relevant beneficiaries, avoid 
unauthorised conflicts and act consistently with the trustee’s fiduciary 
obligations. The existence of Commonwealth rollover relief does not 
relieve a trustee of those duties. 

In many cases, there may be genuine uncertainty as to whether a 
proposed restructure is a proper exercise of the trustee’s powers. This 
will be particularly relevant where the restructure: 

• principally responds to the taxation consequences of the proposed 
reforms;  

• changes the legal or practical means by which beneficiaries may 
benefit;  

• preserves benefits for some beneficiaries but reduces or removes 
the prospects of benefit for others;  

• converts discretionary interests into fixed, corporate or other 
interests held by a narrower group;  

• alters the balance between income and capital beneficiaries;  

• transfers assets subject to restrictions imposed by the trust deed; 
or  

• requires the trustee to exercise amendment, appointment, 
distribution or resettlement powers for a purpose not contemplated 
when the trust was established.  

The fact that the restructure may reduce the overall tax burden of the 
trust or family group will not necessarily establish that it is for the benefit 
of all relevant beneficiaries. Different beneficiaries may be affected 
differently, and a trustee may properly conclude that the proposed 
restructure would favour one beneficiary or class of beneficiaries over 
another. 

Accordingly, the trustee may need to obtain beneficiary consents, 
independent advice, judicial advice or an order of the Court before 
proceeding. In some cases, the trustee may conclude that restructuring 
is not available or appropriate at all. 

STEP Australia considers that the proposed reforms should expressly 
recognise these constraints. Taxpayers should not be assumed to 
have a meaningful ability to restructure merely because rollover relief 
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is available under the taxation legislation. Nor should a trust be 
disadvantaged where its trustee, acting properly and having regard to 
the trust deed and the interests of beneficiaries, determines that 
restructuring cannot or should not occur. 

These issues further support the need for alternatives to upfront 
restructuring, including an elective restricted distribution regime that 
allows a trust to remain in existence while limiting the circumstances in 
which the minimum tax applies.  STEP Australia considers that an 
elective restricted distribution regime similar to FTE principles would 
lower compliance costs for trusts and obviate the issues raised below 
in relation to the broader costs of restructuring.11 

(f) Broader Costs of Restructuring 

STEP Australia also notes that restructuring involves significantly more 
than taxation consequences. 

Even where rollover relief is available, taxpayers may incur substantial 
costs associated with: 

• legal advice and implementation;  

• taxation advice;  

• establishing replacement entities;  

• valuations;  

• accounting and compliance work;  

• ASIC and corporate administration;  

• updating financing arrangements;  

• amending commercial contracts;  

• obtaining lender and regulator approvals;  

• transferring licences and registrations;  

• updating employment, supplier and customer arrangements; and  

• business disruption during the restructuring process.  

Many discretionary trusts also form part of broader family or 
commercial structures involving multiple related entities. Changes to 
one entity frequently require consequential amendments across 

 
11 See section 3.3.  
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associated companies, trusts and contractual arrangements. These 
additional costs and complexities are not addressed by the proposed 
rollover relief. 

STEP Australia therefore considers that the practical cost of 
restructuring is likely to be substantially greater than the 
Commonwealth tax consequences alone. 

(g) Commonwealth recognition of unavoidable restructuring costs 
 
If nationally consistent State and Territory duty relief cannot be 
achieved, the Commonwealth should consider a mechanism that 
recognises the unavoidable costs incurred by taxpayers in undertaking 
an eligible restructure in response to the reforms. 
 
Priority should be given to transfer duty, which is likely to represent the 
most significant impediment to restructuring. However, relief should 
also extend to other necessary restructuring costs, including legal and 
accounting fees, valuation costs, land registration and other 
government charges, entity establishment costs, financing and lender 
consent costs, and expenses associated with transferring contracts, 
licences and business assets. 
 
Possible mechanisms include: 

• a refundable Commonwealth tax offset for qualifying transfer duty 
and other prescribed restructuring costs; 

• a direct restructuring grant; 

• a special deduction for qualifying duty and associated restructuring 
costs; or 

• an enhancement of the rollover relief that otherwise compensates 
taxpayers for unavoidable transaction taxes and restructuring 
expenses. 

STEP Australia considers that a refundable offset or grant would be 
preferable to an ordinary deduction. A deduction would provide only 
partial relief, its value would vary according to the taxpayer’s 
circumstances, and it may provide little practical assistance when 
substantial upfront costs are incurred. If broader relief is not adopted, 
transfer duty should at least qualify for a refundable offset or grant, with 
other qualifying restructuring costs eligible for an immediate deduction. 
 
Any relief could be confined to reasonable costs directly attributable to 
a restructure completed within the temporary rollover period and 
satisfying the Commonwealth rollover requirements. Appropriate 
monetary caps, substantiation requirements and integrity provisions 
could apply. 



 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 29 of 51 

 
 
 

 
Without meaningful recognition of these unavoidable costs, the 
proposed rollover may remain practically inaccessible to taxpayers 
who cannot afford the duty and other expenses required to implement 
an eligible restructure. 

STEP Australia supports the introduction of rollover relief but considers that 
it is not, of itself, sufficient to facilitate restructuring in response to the 
proposed reforms. 

Treasury should recognise that many taxpayers will continue to face 
substantial duty liabilities, legal constraints and commercial costs that cannot 
be addressed through Commonwealth income tax rollover relief alone. These 
practical impediments should be taken into account when determining both 
the scope of the reforms and the transitional arrangements. 

 

• Are existing integrity rules sufficient to address arrangements that 
substantially preserve discretionary economic outcomes through 
alternative legal structures? 

STEP Australia considers that the existing integrity rules are sufficient. 
Additional restrictions designed to prevent taxpayers from preserving 
discretionary economic outcomes through alternative legal structures are 
neither necessary nor appropriate. 

The proposed minimum tax represents a fundamental change to the taxation 
of discretionary trusts. Importantly, the reforms apply without grandfathering 
existing arrangements, notwithstanding that many discretionary trusts were 
established decades ago in accordance with the law as it then stood and for 
a wide variety of legitimate commercial, family, succession planning and 
asset preservation purposes. 

The proposed reforms should not use the rollover relief provisions as a 
mechanism to reshape how Australians own and structure their assets. If the 
Government chooses not to grandfather existing discretionary trusts, 
taxpayers should be free to adopt any lawful replacement structure that best 
suits their commercial, family, succession planning and asset preservation 
objectives. The purpose of the proposed rollover relief should be to facilitate 
adaptation to the new legislative framework, not to compel taxpayers to 
abandon those objectives or to prescribe the legal or economic 
characteristics of the replacement structure. 

STEP Australia does not consider that preserving flexibility, succession 
planning outcomes or asset preservation through a different legal structure 
should, of itself, be regarded as inappropriate. Those characteristics are 
legitimate features of many commercial and family structures and are not 
inherently tax-driven. 
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Similarly, STEP Australia does not consider that restructuring should be 
limited merely because the resulting structure preserves outcomes that are 
economically similar to those previously achieved through a discretionary 
trust. If Parliament elects fundamentally to alter the taxation of existing 
structures without grandfathering, taxpayers should be entitled to adopt 
another lawful structure that best meets their commercial and family 
circumstances. 

STEP Australia is concerned that imposing additional integrity rules directed 
at preventing the preservation of discretionary economic outcomes may 
substantially undermine the effectiveness of the proposed rollover relief. In 
practice, taxpayers may incur significant restructuring costs only to find that 
the replacement structure is unable to replicate legitimate commercial 
features that existed under the former trust. 

Further, the existing taxation legislation already contains comprehensive 
integrity provisions, including Part IVA of the Income Tax Assessment Act 
1936, the trust loss measures, Division 7A, the family trust distribution tax 
rules and numerous integrity provisions throughout the income tax 
legislation. Those provisions remain available to address restructures 
undertaken for impermissible tax avoidance purposes. 

Accordingly, STEP Australia considers that additional integrity measures 
directed solely at preventing the preservation of discretionary economic 
outcomes are unnecessary. 

In particular, STEP Australia is concerned that restrictions requiring 
replacement companies to have only a single class of shares, or otherwise 
limiting the ability of taxpayers to preserve legitimate commercial flexibility, 
may unnecessarily constrain restructuring options without materially 
improving the integrity of the regime. Such restrictions may prevent 
taxpayers from implementing commercially appropriate structures that 
continue to provide succession planning flexibility, asset preservation and 
governance arrangements, notwithstanding that those objectives are entirely 
unrelated to tax minimisation. 

STEP Australia therefore recommends that the rollover relief permit 
taxpayers to restructure into any lawful alternative legal structure or 
structures that preserve legitimate commercial, family, succession planning, 
asset preservation and governance outcomes, provided the restructure 
otherwise satisfies the requirements of the relief and is not undertaken for 
the dominant purpose of obtaining an impermissible tax benefit. Existing anti-
avoidance provisions provide an appropriate safeguard against abusive 
arrangements without unnecessarily restricting genuine commercial 
restructures or allowing the rollover relief provisions to dictate how taxpayers 
may own and structure their assets. 
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• Is it appropriate that the rollover is designed to prevent FTDT from applying 
where a discretionary trust with an existing family trust election and/or 
interposed entity election(s) transfers property to an entity that is not a 
member of the family group? 

STEP Australia supports the proposed modification to ensure that Family 
Trust Distribution Tax (“FTDT”) does not arise merely because a taxpayer 
restructures pursuant to the proposed rollover relief. 

The purpose of the rollover relief is to facilitate the orderly transition of 
taxpayers from discretionary trust structures to alternative entities following 
a fundamental change to the taxation of discretionary trusts. It would be 
inconsistent with that objective if a restructure undertaken solely to respond 
to the new minimum tax regime triggered FTDT because property was 
transferred to an entity outside the existing family group. 

STEP Australia considers that taxpayers should not incur punitive tax 
consequences merely because they are responding to legislative reform. 
Where a restructure otherwise qualifies for the rollover relief, the associated 
transfer should not be treated as a family trust distribution giving rise to 
FTDT. 

More broadly, this proposal is consistent with the longstanding concerns 
expressed by professional bodies regarding the complexity and unintended 
operation of the family trust election and FTDT provisions. As noted in 
previous submissions by Chartered Accountants Australia and New Zealand, 
CPA Australia, Institute of Public Accountants, National Tax & Accountants’ 
Association, and The Tax Institute (the Joint Bodies),12 the existing rules can 
produce harsh and unintended outcomes that bear little relationship to tax 
avoidance and instead operate as a significant impediment to legitimate 
commercial transactions and restructures. 

STEP Australia considers that the proposed rollover provides an appropriate 
opportunity to ensure that the FTDT provisions do not operate to frustrate 
restructures undertaken solely because of the proposed minimum tax 
reforms. 

Importantly, STEP Australia does not consider that preserving the application 
of FTDT in these circumstances would advance the policy objectives of either 
regime. The taxpayer is not seeking to avoid the family trust rules or obtain 
an unintended tax benefit. Rather, the taxpayer is responding to a 
fundamental legislative change by adopting an alternative legal structure. 

Accordingly, STEP Australia supports the proposed exception from FTDT 
and recommends that it be drafted broadly enough to ensure that all 
transactions reasonably necessary to implement an eligible restructure are 
protected. This should include transfers through replacement entities and 

 
12 See https://www.taxinstitute.com.au/resources/submissions/2026/joint-bodies-submission-on-family-trust-
elections-and-family-trust-distribution-tax. 

https://www.taxinstitute.com.au/resources/submissions/2026/joint-bodies-submission-on-family-trust-elections-and-family-trust-distribution-tax
https://www.taxinstitute.com.au/resources/submissions/2026/joint-bodies-submission-on-family-trust-elections-and-family-trust-distribution-tax


 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 32 of 51 

 
 
 

associated restructuring steps, rather than being confined to a single transfer 
of assets. 

STEP Australia also recommends that Treasury ensure the interaction 
between the rollover provisions, family trust elections and interposed entity 
elections is sufficiently broad to avoid inadvertent FTDT liabilities arising from 
technical or consequential restructuring steps. 

STEP Australia notes that this proposal highlights broader deficiencies in the 
current FTDT regime. The fact that specific legislative relief is required to 
facilitate restructures undertaken in response to government-mandated tax 
reform demonstrates the complexity and rigidity of the existing family trust 
rules. While beyond the scope of this consultation, STEP Australia 
encourages Treasury to continue its broader review of the Family Trust 
Election and FTDT provisions, consistent with the recommendations 
previously made by the Joint Bodies. 

 

• Are there any other matters that should be considered in finalising the 
design of the rollover relief? Are there other approaches that could reduce 
the need for upfront restructuring? What practical or legal considerations 
would arise in implementing these approaches, including their interaction 
with trust law and trustees’ obligations? 

STEP Australia supports the introduction of rollover relief for taxpayers who 
choose to restructure in response to the proposed reforms. Without such 
relief, many taxpayers would face immediate capital gains tax consequences 
that would make restructuring commercially impractical. 

However, STEP Australia considers that the proposed rollover relief does 
not, of itself, adequately address the practical, commercial and legal barriers 
to restructuring. Nor does it represent the only means by which the 
Government’s stated policy objectives may be achieved. 

(a) Limitations of the proposed rollover relief 

The proposed rollover relief addresses certain Commonwealth income 
tax consequences associated with restructuring. It includes CGT 
rollover as well as tax rollovers on the transfer of trading stock and 
depreciating assets. It does not remove many of the other costs and 
practical impediments that taxpayers will continue to face. 

For example, taxpayers may continue to incur significant State and 
Territory transfer duty liabilities when transferring dutiable property. As 
has been widely observed, the availability of restructuring relief may 
therefore differ substantially depending upon the jurisdiction in which 
assets are located, creating what has been described as a “postcode 
lottery”. Accordingly, taxpayers undertaking substantially identical 
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restructures may experience materially different costs depending 
solely upon the State or Territory in which they operate. 

STEP Australia also considers that Treasury should ensure that 
restructures undertaken solely in response to the proposed reforms do 
not produce unintended consequences under other Commonwealth 
taxation legislation, including the GST provisions where applicable. 

In addition, restructuring frequently involves substantial legal and 
commercial costs beyond taxation. These may include: 

• obtaining legal and taxation advice;  

• establishing replacement entities;  

• valuations and accounting costs;  

• ASIC and administrative costs;  

• refinancing arrangements;  

• lender and regulator approvals;  

• transferring licences and registrations;  

• amending contracts, shareholder agreements, unitholder 
arrangements and commercial agreements; and  

• consequential amendments across broader family and business 
structures.  

Many discretionary trusts have also been incorporated into long-term 
succession planning arrangements involving multiple trusts, 
companies and other entities. Altering one entity may require 
significant changes across the entire structure. 

(b) Legal constraints on restructuring 

Importantly, not all taxpayers will be capable of restructuring, 
irrespective of the availability of rollover relief. 

Many trust deeds contain provisions restricting amendment or 
restructuring. Equally, trusts are frequently subject to contractual 
arrangements, financing documents, shareholder agreements, family 
law agreements or other legal obligations that cannot readily be 
amended or assigned. 

STEP Australia is also concerned that restructuring may expose 
trustees to uncertainty regarding the proper exercise of their fiduciary 
powers. Trustees must exercise their powers in accordance with the 
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trust deed and for proper purposes, having regard to the interests of 
beneficiaries. A restructure may alter the practical operation of the 
trust, produce different taxation outcomes between beneficiaries or 
otherwise affect the legitimate expectations of beneficiaries. In some 
cases, trustees may reasonably conclude that restructuring would 
expose them to challenge or would be inconsistent with their fiduciary 
obligations. 

These practical and legal constraints are not addressed by the 
proposed rollover relief. 

(c) An alternative approach 

As outlined in section 3.3, STEP Australia recommends that Treasury 
introduce an elective restricted distribution safe harbour for existing 
discretionary trusts as an alternative to restructuring. 

This approach would directly address the Government’s concern 
regarding the allocation of trust income across broad beneficiary 
classes while allowing existing trusts to retain their legitimate 
governance, succession, asset-preservation and business-continuity 
functions. It would also avoid many of the transfer duty, financing, 
contractual, trust law and fiduciary consequences associated with 
transferring trust assets to a replacement structure. 

For these reasons, STEP Australia submits that the proposed rollover 
relief should be supplemented by an elective restricted distribution 
safe harbour. Taxpayers could then choose the approach most 
appropriate to their legal and commercial circumstances, rather than 
being effectively required to restructure in order to avoid the minimum 
tax. 

(d) Consistency with existing taxation principles 

STEP Australia considers that such an approach would be consistent 
with existing trust taxation principles. 

The income tax legislation already recognises that different tax 
consequences may arise for different categories of trust income and 
different beneficiaries. For example, Division 6AA distinguishes 
between excepted trust income and other trust income, whilst other 
provisions of the income tax legislation impose different taxation 
outcomes depending upon the nature of the beneficiary or the 
character of the distribution. 

Similarly, the proposed election need not alter the legal character of 
the trust. Rather, it would simply provide that distributions outside the 
elected class attract the minimum tax, whilst distributions within the 
elected class do not. 
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This approach is also analogous to other election-based regimes 
within the taxation legislation, including family trust elections and 
interposed entity elections, whereby taxpayers voluntarily accept 
ongoing restrictions in exchange for particular taxation outcomes. 

STEP Australia recommends that Treasury retain the proposed rollover relief 
but also consider introducing an elective restricted distribution regime as an 
alternative to mandatory restructuring. 

Such an approach would: 

• more directly address the policy objective underpinning the reforms;  

• substantially reduce restructuring costs;  

• minimise interactions with State duties and other taxes;  

• avoid many of the trust law and fiduciary issues associated with 
restructuring;  

• preserve legitimate asset preservation, succession planning and 
commercial structures; and  

• significantly reduce compliance costs for taxpayers while maintaining the 
integrity of the proposed minimum tax regime.  

STEP Australia considers that, in circumstances where the proposed reforms 
fundamentally alter the taxation of existing discretionary trusts without 
grandfathering those arrangements, taxpayers should be afforded a practical 
mechanism to preserve legitimate commercial and family structures whilst 
complying with the new taxation framework. An elective restricted distribution 
regime would achieve that objective in a manner that is both proportionate 
and consistent with the Government’s stated policy intent. 

 
4.3 Treatment of Excess Franking Credits 

The Consultation Paper seeks feedback on the appropriate treatment of excess 
franking credits where a trustee receives franked distributions and applies those 
credits to satisfy its income tax liabilities, including any liability arising under the 
proposed minimum tax. Treasury has identified two possible approaches: refunding 
excess franking credits to the trustee or allowing excess franking credits to be carried 
forward to offset future income tax liabilities. 
 
STEP Australia acknowledges that the treatment of excess franking credits has 
important implications for the integrity, efficiency and administration of the proposed 
minimum tax regime. Any approach adopted should minimise unnecessary 
compliance costs, provide certainty for trustees and beneficiaries, and operate 
consistently with the broader policy objectives underpinning Australia’s imputation 
system and the taxation of trusts. 
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STEP Australia’s responses to the specific discussion questions concerning the 
treatment of excess franking credits are set out below. 
 

• Having regard to tax system integrity, compliance costs and administrative 
simplicity, should excess franking credits be refundable to the trustee? Why 
or why not? 

• What compliance costs or tracing requirements may arise under a carry-
forward model? Could existing integrity rules adequately address these 
matters? 

• Are there any other matters that should be considered when finalising the 
treatment of excess franking credits? 

STEP Australia considers that excess franking credits should be refundable 
to the trustee. 

Whilst STEP Australia acknowledges Treasury’s concern that refundable 
franking credits should not undermine the operation of the minimum tax, a 
carry-forward model is likely to create significantly greater compliance costs 
and administrative complexity without materially improving the integrity of the 
taxation system. 

The proposed minimum tax already requires trustees to undertake additional 
calculations regarding the applicable minimum tax liability, the treatment of 
different classes of beneficiaries and the interaction of the minimum tax with 
existing trust taxation rules. Introducing a perpetual carry-forward regime for 
excess franking credits would add a further layer of complexity to an already 
complicated framework. 

(a) Compliance and administrative concerns 

Unlike companies, discretionary trusts frequently continue for many 
decades and commonly experience changes in trustees, advisers, 
beneficiaries and accounting systems throughout their existence. 

A carry-forward model would therefore require trustees to maintain 
detailed historical records of unused franking credits indefinitely. 
Those records would need to survive changes in trustees and 
advisers and remain capable of being accurately applied many years 
after the credits first arose. 

STEP Australia is concerned that such an approach would require 
trustees to maintain separate franking credit schedules in addition to 
existing trust taxation records, increasing compliance costs for 
hundreds of thousands of discretionary trusts. 
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The practical difficulties become even greater where trusts: 

• merge accounting systems following changes of advisers;  

• appoint replacement trustees;  

• undertake restructures;  

• partially vest;  

• vary trust deeds; or  

• ultimately wind up.  

Questions would inevitably arise regarding the treatment of unused 
carried-forward franking credits in each of those circumstances, 
further increasing legislative complexity. 

(b) Refundability is consistent with existing trust taxation principles 

STEP Australia also considers that refundability is more consistent 
with the existing taxation treatment of trustees assessed on trust 
income. 

Where trustees are presently assessed and liable for income tax, the 
legislation already permits the trustee to utilise franking credits in 
meeting that liability. The proposed minimum tax merely creates 
another circumstance in which the trustee is assessed and liable for 
tax. 

Accordingly, where franking credits exceed the trustee’s tax liability, 
refundability is a logical extension of the existing system rather than 
a departure from it. 

(c) Integrity concerns 

STEP Australia acknowledges Treasury’s concern that refundability 
could allow taxpayers to convert otherwise non-refundable franking 
credits into refundable amounts, thereby undermining the minimum 
tax. 

However, STEP Australia considers that this concern can be 
adequately addressed through the existing integrity provisions within 
the income tax legislation. 

Australia’s taxation legislation already contains extensive anti-
avoidance measures, including Part IVA of the Income Tax 
Assessment Act 1936, together with integrity provisions directed at 
franking credit trading, dividend streaming and trust arrangements. 
Those provisions remain available to address arrangements entered 
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into for the dominant purpose of obtaining inappropriate refundable 
franking credits. 

STEP Australia does not consider that the possibility of isolated 
avoidance arrangements justifies imposing ongoing compliance 
obligations upon the broader population of discretionary trusts. 

(d) Interaction with the proposed reforms 

More broadly, STEP Australia notes that the proposed minimum tax 
already represents a significant increase in compliance obligations for 
trustees. 

Trustees will be required to determine: 

• which beneficiaries are subject to the minimum tax;  

• whether distributions qualify for any exclusions;  

• the interaction between trustee assessments and beneficiary 
assessments;  

• the treatment of different categories of trust income; and  

• the application of the new minimum tax rules alongside the existing 
trust taxation provisions.  

Introducing an indefinite carry-forward regime for excess franking 
credits would add another long-term compliance obligation that is 
unlikely to produce commensurate integrity benefits. 

STEP Australia is concerned that a carry-forward model would create 
another “tax attribute” capable of accumulating within discretionary 
trusts indefinitely. One of the stated objectives of the Consultation 
Paper is to simplify and improve the integrity of trust taxation. 
Requiring trustees to maintain perpetual records of carried-forward 
franking credits would move the system in the opposite direction by 
introducing additional long-term record-keeping and tracing 
obligations that are disproportionate to the integrity risk being 
addressed. 

STEP Australia therefore recommends that excess franking credits be 
refundable to the trustee. 

If Treasury nevertheless considers additional integrity protection necessary, 
STEP Australia considers that targeted anti-avoidance measures directed at 
arrangements designed to inappropriately obtain refundable franking credits 
would represent a more proportionate response than imposing a universal 
carry-forward regime. 
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A refundable model is likely to produce substantially lower compliance costs, 
greater administrative simplicity and outcomes more consistent with the 
existing taxation of trustees while still preserving the integrity of the taxation 
system through the operation of existing anti-avoidance provisions. 

 
4.4 Collection Mechanisms 

The Consultation Paper seeks feedback on the proposed collection mechanisms to 
support the operation of the minimum tax, including the obligations imposed on 
trustees, corporate trustees and beneficiaries. In particular, Treasury seeks views on 
whether additional safeguards, administrative modifications and notification 
requirements are necessary to facilitate the efficient assessment, collection and 
administration of the proposed regime. 
 
STEP Australia acknowledges the importance of designing collection mechanisms 
that are both effective and proportionate. The administrative framework should 
provide certainty for trustees and beneficiaries, integrate as far as possible with 
existing trust taxation and reporting obligations, and minimise unnecessary 
compliance costs. Care should also be taken to ensure that the proposed collection 
mechanisms do not impose disproportionate administrative burdens, particularly 
where trustees are administering family succession arrangements rather than 
commercial investment structures. 
 
STEP Australia’s responses to the specific discussion questions concerning the 
proposed collection mechanisms are set out below. 

• What additional safeguards, administrative modifications, or beneficiary 
notification requirements should be considered to support the effective 
operation and collection of the minimum tax, particularly for arrangements 
involving corporate trustees? 

• What notification arrangements would be most effective for trustees and 
beneficiaries to give effect to the minimum tax in a way that minimises 
compliance costs? 

• Are the complementary collection mechanisms for trustees and corporate 
trustees proportionate to support the effective collection of the minimum 
tax? 

• Are there any other matters that should be considered in the design of the 
collection mechanisms? 

STEP Australia considers that the collection mechanisms should be 
designed with simplicity and certainty as the overriding objectives. 

The proposed minimum tax represents a significant structural change to the 
taxation of discretionary trusts. Trustees, beneficiaries, accountants and 
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advisers will already be required to understand and administer an entirely 
new taxation regime that overlays the existing trust taxation provisions 
contained in Division 6 of the Income Tax Assessment Act 1936. 

Against that background, STEP Australia considers that additional 
notification, tracing and administrative requirements should be kept to the 
minimum necessary to support the integrity of the regime. 

(a) Complexity of the existing trust taxation system 

Australia’s trust taxation provisions are already amongst the most 
technically complex areas of the income tax legislation. 

The proposed minimum tax will require trustees to determine, 
amongst other things: 

• whether the trust falls within the minimum tax regime;  

• whether any exclusions apply;  

• the applicable minimum tax liability;  

• the interaction between trustee and beneficiary assessments;  

• the treatment of different categories of beneficiaries; and  

• the interaction of the minimum tax with the existing trust taxation 
provisions.  

Introducing multiple additional notification obligations, collection 
mechanisms and tracing requirements risks significantly increasing 
compliance costs without producing corresponding integrity benefits. 

STEP Australia notes that the trust taxation system has already 
undergone substantial legislative and administrative change in 
recent years, including reforms relating to section 100A, 
reimbursement agreements, Division 7A, family trust elections, trust 
distributions and beneficiary reporting obligations. 

The proposed minimum tax represents a further significant layer of 
complexity. In STEP Australia’s experience, many trustees and even 
professional advisers are still adapting to the operation of recent trust 
taxation reforms. Additional complexity should therefore be avoided 
wherever possible. 

(b) Notification arrangements 



 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 41 of 51 

 
 
 

STEP Australia considers that any notification requirements should, 
wherever possible, utilise existing trust reporting mechanisms rather 
than creating separate reporting obligations. 

In particular: 

• trustees should not be required to issue additional certificates or 
notices beyond existing trust distribution statements where 
equivalent information can be incorporated into existing 
reporting;  

• beneficiaries should receive sufficient information to understand 
the taxation treatment of their distributions without creating 
duplicate reporting obligations; and  

• reporting requirements should align, as far as practicable, with 
existing tax return and trust reporting processes.  

STEP Australia does not support the creation of standalone 
notification systems where the relevant information can instead be 
incorporated into existing trust taxation reporting. 

(c) Corporate trustees 

STEP Australia also recommends that the collection mechanisms 
applying to corporate trustees remain consistent with those applying 
to individual trustees wherever possible. 

The existence of a corporate trustee is generally a legal mechanism 
for administering the trust rather than an indicator of increased tax 
risk. Accordingly, STEP Australia does not consider that corporate 
trustees should be subject to materially more onerous notification or 
compliance obligations unless a clear integrity concern has been 
identified. 

(d) Existing integrity provisions 

STEP Australia considers that Australia’s existing taxation legislation 
already contains extensive integrity provisions capable of addressing 
arrangements designed to circumvent the proposed minimum tax. 

Accordingly, additional collection mechanisms should be directed 
towards facilitating administration rather than attempting to replicate 
existing anti-avoidance provisions through increasingly complex 
reporting obligations. 

(e) General observations 
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More broadly, STEP Australia encourages Treasury to ensure that 
the final legislation is capable of being readily understood and 
administered by trustees and their advisers. 

STEP Australia is concerned that the cumulative effect of numerous 
recent taxation reforms has resulted in an increasingly complex trust 
taxation system. Even experienced taxation professionals continue 
to navigate significant changes arising from recent trust taxation 
reforms whilst simultaneously adapting to the proposed minimum tax 
regime. 

The success of the proposed reforms will therefore depend not only 
upon their technical integrity but also upon whether they can be 
administered efficiently in practice. Overly complex collection 
mechanisms increase compliance costs, create uncertainty and 
heighten the risk of inadvertent non-compliance, particularly for the 
many small and family businesses that utilise discretionary trusts. 

STEP Australia considers that legislative simplicity should therefore 
be regarded as an important integrity measure in its own right. A 
taxation regime that trustees and advisers can readily understand is 
more likely to achieve voluntary compliance than one characterised 
by multiple notification requirements, overlapping collection 
mechanisms and complex tracing rules. 

STEP Australia recommends that: 

• notification obligations be incorporated into existing trust taxation 
reporting wherever possible;  

• additional standalone reporting and tracing obligations be avoided;  

• collection mechanisms applying to corporate trustees remain 
consistent with those applying to individual trustees unless justified by 
a demonstrated integrity concern;  

• existing anti-avoidance provisions continue to perform the primary 
integrity function rather than creating additional reporting regimes; and  

• the final legislation prioritise simplicity, certainty and administrative 
efficiency to minimise compliance costs whilst supporting effective 
collection of the minimum tax.  

STEP Australia is concerned that the cumulative complexity of recent trust 
taxation reforms has reached a point where even experienced legal and 
taxation practitioners face significant challenges in confidently advising 
clients. The introduction of a minimum tax should not become another layer 
of technical complexity requiring extensive supplementary guidance to 
explain its operation. The legislation itself should be drafted in a manner that 



 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 43 of 51 

 
 
 

is clear, coherent and capable of being understood by trustees, advisers and 
taxpayers without undue reliance on administrative guidance. 

 
4.5 High Court Decision in Bendel 

The Consultation Paper also seeks feedback on the interaction between the proposed 
minimum tax and the revised 2018-19 Budget measure following the High Court’s 
decision in Commissioner of Taxation v Bendel. In particular, Treasury seeks views 
on any consequential implications arising from the decision and whether additional 
matters should be considered in designing the revised measure. 
 
STEP Australia acknowledges that the Bendel decision has materially altered the 
legal and policy landscape in which the proposed minimum tax will operate. It is 
therefore important that any legislative response appropriately addresses the 
interaction between these measures without creating unintended outcomes or 
unnecessary complexity. The implementation of the minimum tax and the revised 
2018-19 Budget measure should be considered as an integrated package to ensure 
that the legislation is coherent, administratively workable and consistent with the 
Government’s stated policy objectives. 
 
STEP Australia’s responses to the specific discussion questions concerning the 
implications of the Bendel decision are set out below. 

• What, if any, consequential interactions arise between the minimum tax on 
discretionary trusts and the revised 2018-19 Budget measure? 

• Are there any other issues or implications as a result of the High Court’s 
decision in Bendel that should be considered as part of the design and 
implementation of the revised 2018-19 Budget measure? 

STEP Australia considers that the proposed treatment of corporate 
beneficiaries under the minimum tax would not operate appropriately when 
combined with the revised 2018–19 Budget measure concerning unpaid 
present entitlements (UPEs). 

The Consultation Paper proposes that where a discretionary trust distributes 
income to a corporate beneficiary, the trustee will pay the 30% minimum tax, 
while the corporate beneficiary will remain taxable on the same income but 
will not receive a minimum tax offset. In Treasury’s example, a $100,000 
distribution therefore produces: 

• $30,000 of minimum tax payable by the trustee; and  

• a further $30,000 of company tax payable by the corporate beneficiary.13 

 
13 This assumes that the company pays 30% on the full grossed-up amount of the distribution. There is an 

alternative view whereby the corporate beneficiary pays 30% tax on the net amount of the distribution, resulting in 
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The combined immediate tax imposed on the same $100,000 of trust income 
is therefore $60,000, although the company tax gives rise to franking credits 
that may be available if and when the company subsequently pays a dividend.  

If the company subsequently distributes the after-tax amount by way of 
dividend, the shareholder will also have a personal tax outcome. Depending 
on the shareholder’s marginal tax rate, this may range from a partial refund of 
franking credits to additional “top-up” tax of up to $11,900. The resulting 
effective tax burden could therefore be as high as 71.9%. 

STEP Australia does not consider that an immediate combined tax burden of 
51%, 60% or a potential overall burden of 71.9% is an appropriate or 
proportionate outcome. It exceeds the highest individual marginal income tax 
rate, including the Medicare levy, and is inconsistent with the stated concept 
of a 30% minimum tax. The minimum tax should establish a floor under the 
taxation of trust income, not produce cumulative taxation substantially above 
the ordinary maximum rate. 

The potential for over-taxation is heightened by the proposed implementation 
of the revised 2018–19 Budget measure. Following the High Court’s decision 
in Commissioner of Taxation v Bendel, the Government is considering 
legislation to bring corporate beneficiaries’ UPEs within Division 7A. If 
implemented without appropriate coordination, the same trust distribution 
may: 

• attract the 30% minimum tax at the trustee level;  

• be assessed to the corporate beneficiary without any corresponding 
minimum tax offset; and  

• subsequently attract Division 7A consequences if the entitlement remains 
unpaid and is not placed on complying terms, including treatment as an 
unfranked deemed dividend.  

The interaction between the two measures could therefore impose multiple 
layers of tax or compliance consequences on the same economic amount. 

(a) The measures should be designed together 

STEP Australia considers that the revised 2018–19 Budget measure 
should not be finalised independently of the minimum tax. Clear 
ordering and coordination rules are required to ensure that the 
combined operation of the provisions does not result in punitive or 
duplicative taxation. 

At a minimum, the legislation should ensure that the total immediate 
tax imposed on trust income distributed to a corporate beneficiary 

 
an effective combined rate (double taxation) of 51% rather than 60%. Accordingly, in this example, rather than the 
corporate beneficiary paying $30,000 of corporate tax, it would pay $21,000, resulting in a total of $51,000 tax. 



 
 
 

 
 

 

 
 

The Society of Trust and Estate Practitioners Australia Limited 
ACN 150 462 061, registered office: 19 INNS CHAMBERS, LEVEL 19 ,107 NORTH QUAY, BRISBANE CITY QLD 4000 

www.stepaustralia.com | www.step.org 
Page 45 of 51 

 
 
 

does not exceed an appropriate maximum rate. The highest 
individual marginal rate, including the Medicare levy, would provide 
a logical ceiling. 

However, a preferable approach would be to recognise the minimum 
tax already paid by the trustee when calculating the corporate 
beneficiary’s liability. This could be achieved by providing the 
corporate beneficiary with a limited offset for the minimum tax 
attributable to its distribution. 

STEP Australia acknowledges Treasury’s concern that an 
unrestricted offset could generate additional franking credits that may 
ultimately be refundable to shareholders. That concern can be 
addressed through targeted design rather than by denying the offset 
entirely. For example, the offset could be: 

• non-refundable;  

• incapable of being carried forward;  

• available only against tax payable on the relevant trust 
distribution; and  

• excluded from the calculation of the corporate beneficiary’s 
franking account.  

This would prevent the trustee level tax from being converted into 
refundable franking credits while avoiding the immediate 60% tax 
outcome identified in the Consultation Paper. 

Alternatively, where a corporate beneficiary’s UPE is brought within 
Division 7A, consideration should be given to excluding the 
corresponding trust income from the minimum tax, or otherwise 
crediting the minimum tax against any liability arising under the 
revised measure. What should not occur is the cumulative 
application of the minimum tax, ordinary company tax and Division 
7A consequences without recognition of tax already paid on the 
same underlying income. 

(b) Legitimate non-tax purposes of corporate beneficiary 
arrangements 

The design of the revised measure should also recognise that 
corporate beneficiaries and UPE arrangements are not invariably 
established or maintained for tax avoidance or income minimisation. 

Discretionary trusts and associated companies are commonly used 
for legitimate purposes, including: 
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• retaining working capital within a family business group;  

• separating passive assets from trading risks;  

• facilitating business succession;  

• preserving accumulated business profits from operational risk;  

• managing financing and liquidity requirements; and  

• preserving assets for future family needs.  

The existence of a corporate beneficiary or an unpaid entitlement 
should not, of itself, be treated as evidence of an inappropriate 
arrangement. The relevant provisions should distinguish between 
arrangements that improperly extract or use company funds and 
ordinary family and business structures established for genuine 
commercial, succession planning and asset preservation purposes. 

The High Court’s decision in Bendel confirms that a UPE is not, 
merely by its existence, a loan for the purposes of Division 7A. If 
Parliament legislates to alter that outcome, the revised measure 
should be clearly confined to the identified integrity concern and 
should not impose automatic Division 7A consequences where the 
entitlement remains a genuine trust liability and no financial benefit 
has been provided to shareholders or their associates. 

(c) Transitional and administrative issues 

STEP Australia also considers that any revised measure should: 

• operate prospectively;  

• contain appropriate transitional rules for existing UPEs;  

• avoid retrospectively altering the taxation consequences of 
arrangements entered into in reliance on the law as determined 
by the High Court;  

• clearly prescribe the ordering of the minimum tax, corporate tax, 
franking credit and Division 7A rules; and  

• minimise the need for taxpayers to maintain separate and 
overlapping calculations for the same trust distribution.  

This is particularly important because the minimum tax will itself 
introduce significant new reporting, notification and payment 
obligations for trustees and beneficiaries. Overlaying a revised 
Division 7A regime without clear coordination would increase 
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complexity, uncertainty and the likelihood of inadvertent non-
compliance. 

STEP Australia recommends that the minimum tax and the revised 2018–19 
Budget measure be designed as an integrated regime. 

The legislation should ensure that: 

• the same trust income is not subjected to cumulative trustee level 
minimum tax and corporate tax producing an immediate effective rate of 
51%, 60% or a potential overall burden of 71.9%;  

• the total tax payable is capped at an appropriate maximum rate, such as 
the top individual marginal rate including the Medicare levy;  

• minimum tax paid by the trustee is recognised in determining the 
corporate beneficiary’s liability, subject to safeguards preventing the 
creation of refundable franking credit benefits;  

• Division 7A consequences do not apply in addition to the minimum tax 
and ordinary company tax without an appropriate credit or adjustment;  

• genuine commercial, succession planning and asset preservation 
arrangements are not treated as inherently abusive; and  

• the revised measure applies prospectively and contains appropriate 
transitional relief and ordering rules.  

The minimum tax is intended to establish a minimum tax outcome. It should 
not operate together with the revised UPE measure to produce a punitive rate 
exceeding the highest ordinary rate of tax merely because a family or 
business group has used a corporate beneficiary for legitimate asset 
preservation or commercial purposes. 

 
5. Additional Considerations 

In addition to the matters addressed in response to the specific consultation 
questions, STEP Australia considers that the broader practical consequences of the 
proposed minimum tax must inform the design and implementation of the measure. 
These include the potential for economic distortion, disproportionate impacts on 
particular taxpayers, increased trust disputes and litigation, and significant transitional 
and compliance burdens.  

These consequences reinforce the need for a regime that targets the identified tax 
outcomes without unnecessarily disrupting legitimate trust arrangements. They 
should also inform the scope of the transitional relief, statutory safe harbours and 
trustee protections made available. 

(a) Effectiveness and Economic Distortion 
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STEP Australia is concerned that the proposal, in its current form, may 
reduce economic efficiency and distort taxpayer behaviour. It may encourage 
increased use of unit trusts and hybrid structures, greater use of debt 
arrangements between family entities and more complex succession 
structures. If these outcomes occur, the measure may shift taxpayers into 
alternative structures without materially advancing the underlying policy 
objective. 

The proposed measure may also disproportionately affect regional 
taxpayers, family enterprises and small business owners without access to 
sophisticated restructuring advice. A primary production exclusion alone will 
not address the broader effects on family owned businesses whose income 
does not fall within the exclusion. 

Particular care is required because many established trusts are embedded 
within multi-entity succession arrangements, financing documents, 
shareholder agreements and family law arrangements. Restructuring may be 
legally unavailable, commercially impractical or inconsistent with trustees’ 
fiduciary obligations, even where rollover relief is available. 

(b) Potential for Increased Trust Disputes and Litigation 

STEP Australia is concerned that the proposal may increase the likelihood of 
disputes concerning whether a trustee should restructure, whether a 
restructure is authorised by the trust deed, whether the trustee has properly 
considered the interests of all beneficiaries, whether a distribution was made 
principally for tax reasons, whether income should be retained rather than 
distributed, and whether an election restricting distributions is consistent with 
the trustee’s fiduciary duties. 

These risks should be addressed through clear statutory rules, safe harbours 
and appropriate protections for trustees who implement prescribed 
compliance amendments or approved transitional pathways in good faith. 

(c) Need for Longer Transitional Period 

The transitional period is proposed to run for 3 years from 1 July 2027.  STEP 
Australia considers that a longer period is required because: 

• large family groups will require several years of planning before being 
in a position to implement appropriate structural changes; 

• court approvals may be required for any proposed changes; 

• financing and other arrangements may need to be renegotiated; and 

• the issue of State and Territory transfer duty relief has not yet been 
addressed. 

 STEP Australia suggests that a realistic transitional period would be between 
5 and 7 years.  Such a period would provide a better opportunity for the 
Commonwealth, State and Territory governments to coordinate their 
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respective approaches to transfer duty and thereby support the practical 
operation of the proposed rollover relief. 

(d) Safe Harbour Transition Provisions 

STEP Australia suggests that Treasury develop statutory safe harbours for 
trustees that include: 

• approved restructuring pathways; 

• prescribed beneficiary classes; and 

• standard trust deed amendments. 

Such safe-harbour provisions would reduce administrative costs for the ATO, 
compliance costs for taxpayers and uncertainty for trustees.  STEP Australia 
is willing to work in consultation with Treasury on the development of 
appropriate safe-harbour provisions. 

6. Summary of Key Recommendations 

Issue STEP Australia recommendation 

Definition of discretionary trust Adopt a positive definition based 
on substantive powers to allocate 
income or capital, and disregard 
ordinary administrative or 
protective powers. 

Existing inter vivos trusts Provide an elective restricted 
distribution safe harbour rather 
than compel restructuring of 
established trusts. 

Legitimate non-tax functions Recognise succession, business 
continuity, incapacity planning, 
beneficiary protection, asset 
stewardship and family 
governance. 

Existing testamentary trusts Grandfather testamentary trusts 
contained in Wills executed before 
1 July 2028. 

Date of establishment Do not determine grandfathering by 
reference to death, probate, 
appropriation of assets or 
completion of estate administration. 
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Genuine testamentary purpose Replace subjective discretion with 
an objective source-and-function 
test. 

Broad beneficiary classes Do not disqualify a trust because of 
unused powers, remote 
beneficiaries or standard 
administrative provisions. 

Non-qualifying recipients Apply consequences at the 
distribution level rather than 
disqualifying the whole trust. 

Superannuation death benefits and other 
source funded trusts 

Treat qualifying death-benefit trusts 
consistently with testamentary 
trusts, regardless of the legal 
pathway by which assets reach the 
trust. 

Exempt beneficiaries Exclude distributions to income tax-
exempt entities or provide a fully 
refundable credit. 

Restructuring Provide broad rollover relief and an 
alternative election that avoids 
unnecessary restructuring. 

Trustee obligations Recognise fiduciary constraints 
and provide statutory protection for 
permitted compliance 
amendments. 

 
7. Conclusion  

STEP Australia considers that substantial further work is required to ensure that the 
proposed minimum tax operates fairly, coherently and without unintended 
consequences. The measure should be directed to the identified tax outcome without 
treating legitimate inter vivos or testamentary trust functions as inherently tax-driven 
or abusive. 
 
The legislation should recognise the non-tax functions of inter vivos trusts in 
succession, business continuity, asset stewardship, incapacity planning, beneficiary 
protection and family governance. 
 
In particular, the legislation should provide clear and objective treatment for 
testamentary and death-related trusts, adopt workable definitions and exclusions, 
prevent double or punitive taxation, provide effective treatment for income tax-exempt 
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entities, apply consequences at the distribution level where appropriate, and provide 
meaningful transitional relief.  
 
Most immediately, the Government should confirm that testamentary trusts arising 
under Wills executed before 1 July 2028 will be grandfathered, regardless of the date 
of death or estate administration, so that practitioners and Australian families can 
make informed estate planning decisions now. The concept of “genuine testamentary 
purposes” should be replaced or exhaustively defined by an objective source-and-
function test, and ordinary beneficiary classes and administrative powers should not 
cause disqualification. 
 
If existing discretionary trusts are not grandfathered, taxpayers must have access to 
both practical rollover relief and an elective restricted distribution safe harbour that 
avoids unnecessary asset transfers and preserves legitimate trust structures. These 
measures should recognise State and Territory duties, trust law obligations and the 
broader legal and commercial constraints on restructuring. The regime should also 
include clear transitional rules, statutory safe harbours and appropriate protection for 
trustees. 
 
STEP Australia urges Treasury to continue consulting with relevant professional 
bodies throughout the design and drafting process. The practical experience of estate-
planning and trust practitioners will assist in developing legislation that achieves the 
Government’s policy objectives while preserving legitimate family, commercial, 
succession and protective arrangements. 

If you would like to discuss any of the above, please contact me, Jim O’Donnell TEP, STEP 
Australia Board Chair. You can reach me via our administration email address 
step.australia@step.org or on my mobile 0429 983 805. 

 

Yours sincerely 
 
 
 
Jim O’Donnell TEP 
Chair of STEP Australia 


